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UNI1'I<:U STATl~S
ENV'RO'~Ml~NTAL PRorfECTION AGENCY

nE~"ORE TIII.~ ADMINIS1'J~ATOR

IN TIII~ MATTII;J{ ()}i':

)
)

U.S. I\J{M\' 'I'I-tAINTNG C.:NTEI{ ) Docket No. CAA O.:&~2001-J5()2

)
AND )

)
It'O){l' .JACKS()N )

)

INT'rIAL DECISION I

J. Jllfro(jucli()I.

I]l this pl'Qc~euil1g unl1cr Srctionll3(d) of the Clean Air Act C"CAA"), 42 U.S.C.
§ 7413(c.I), l~l) 1\ chargcd the I~ csponuent, tho U.S. Army 'i'raining Ccntcr ,md Fort };lckROI1 ("J"O1't
Jncksoll"). with f(lur violations ofthc Nntio11;;11 Enlissioll Standard for Asbt'stos, 40 C.1":.l{. l'art
(,], ~ut)rf'rl M. 'Ine Cul'rlplaiJ)t allcgcs that in M~TCI11997, during a renovation at a dillil.g hall
Ulcilily, j\uil(!ing 542:!, ttl I::ort Jackson, thc l{cspondcnt failed tn pr()vide written l1otite tit leas!
1 () u!lY~ )'rioJ' to bcgil111ing a r~l1ovation activity, in violation of 40 C.F .]'{. § 61.145(b), r,li Icd l()
thoro\l~~hly il\:-;pcct tIll,) facilit)l for tile presence of ,t$be~to.-; prior to bcginning thc rcllovatioJ), ill

I n~cfluse lJ)i,:ir v.;erc post-hcarillg documont submittals and a because a pcriod of time hilct

el~\r:~ed Ji-om the clo.<:c of1hc ~1e,!riflg and the tinle when tho Court began its rcvicw of tllC rec.:ord
in ord~r t() rl:[\(;h [l dt'cision in this maticr, thc COU1't did request, Oil August 21, 2003, thut EP A
,.,~,~'I{bllli( e~\~h d(IClIll1el1t ~vid,~ncing a proper dclcgation in this case. It dircctcd tiltS to cnsurc
Ul3t 110 document 11"d be~11 misplaced an1ong the post-hcaring submittals, EPA complied with
lhu c.'ouri's ofl.icr. but Imrortunat~ly decided lO go one. better by submiltiog audition~...l uocull1~nts
"lId milking l\odi(i()n~l tlrgum'~ln.'i. 111is was properly objected to by the l{rspondcm. 'i'I.c (~otlrt
:1~1',",es th~t thusc I pects of lI:P A's su[)mission wl.ich cx('ccdcd tho Ordcr \\'crc
in:lpP"(lprintc ~nd offclIsivc. N()DC ofthc acJditiODal m~\ltcr '\'~\!i considcrl'd. 1nl~ Court
mer~ly crnss-c11cckcd its post.hcaring docul1)ents with those suhmittcd and igl1orcd the improper
l~IJA illC)US!(\OS,
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vi()l:"ltion or 40 e,l,',r~, § 61.14:;(11), tailed lO use propr:rly trained persoru1c! during the rcnovnlion,
i,l vi()latil~J) 0(' 40 C:.fi.ft § 61 ' 145(c)(8), and failed to kcep removed asbc!)to$ mmcria) wel urnil

(;()JII,.'\.'lec.11l'rJispo~~Il,invio).\lionof40C.I;,lt §61.145(c)(6)(i). Stipl.llatiot1s10, 11, 12, 11,1'1,
15,161 17, J8,21,22,21,24,:ZS,26,27,28,29,30,31,32,33, and 34.

(7url Jnck~ol1 admitled lllC violation!', but it challenges whcthcr ErA complicd with thr.'
r('<1\lir~1l1C'I}lS of ~eclion ] 13(d)(1) of the CAA; which requjre$1hat thc EP A Administr~ltor and
lhc Attorney Gcl\cral concur on any Section 113(d) action involving violations greater tl1an onc
year (I)ct. The l{cl\pondcnt !11,,;o ch.\llcngcs whether thc pcllalty criterion of "size or bu.-;incss"
UI)plics to fcucl'!\) tlg~Ilc.:ics and whelhcr, in any evelll, thc penalty policy w.~s propcrly .lpp)je<J ill
lhi.1I inslim(,~e !loLl ShOllld b(.' di~,car(,icd in [.lVQr of an independcnt assessment of It pellalty by the
(:ourl.

11, l)rt'lim inl~)"y I)('(crm jnatJ:()n~

A. Ila~ 1t;l) A clelll()}l!ilratcd 1that thcrc was a propcr delegation of authority in tllis n1~llrer?

1. The I)artic~' Arguments

l'11roll~~h ~ ll'\otion at the hearillg Rcspondcnt urges djsmi~!;al ofthc Complaint on1hc
bL\!:ii.-; uf I~P A's f(1ilure to establish that the Administrator or a properly dc'~~a(ec.l official i.1Cling
Oil bl.'n;ll r l)f llic Adl}} il1istrator, m.\de thc rcquisite determination 10 procccd, as rcquircd by 42
U..'.;.(:. § 7413 (c.l)(l). 1"011.1a:k,o;('~11 contrnds that thcrc is 110 cvidcnc;:e to docuillcnl that all
"tlpprl1pri",tL'11L'SS octcrlllination" wa~ evcr madc by thc l{cgional Admini~trator. Alloough }"~p J\
I ~xl'lihil (i nl,\ke~ referetJcc.' 10 SllCh a dctermillation, that is not 1he same flS documL"'l1lCd eViUCJlCe
that thc.: dctermh'L.lliOll itsclf ''''as m<1cle. l~espondcnt adds that therc is also no evidcl1ce thllt the
"tirrropriatcllGS!'; dcic!"lllillati(ln" was madc by lh~ A~sistant Administrator for Enforccmellt fll1rl
C(~111plitlrICC ASSllr,l11ce,:> F1.111hctl l{cspondcnt docs 110t accepl tJ1at its sliplilation nLlmbl.'r 45
1.'011cc(1c~ th;jl ,\ profll'r "appropri£Ilcness detcrminatiol}" was made.

1;01"1 Jacl..soll al?rces tt:at the jOU1t "appropriateness determination" m~dc by th~
A~lJniniSlri.\lOr and ll1C Atloml~Y (,cnertll is a delegable duty and it agrccs ll}at, as per l~P J\ I~x, 5,
tIle octcnnil1:llio11 was propcrly madc by the Attorney Gencral'~ dlily aull
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dclC'go1ti()11 or~tI11\ority origillfJ1ing from ihl: AdmiI1islrator." Ulldcr its vicw, I~oli .TI!Ck~()\1 a~~~rl~

O1at, to <loCIJmellt rll.'Iropcr dcl'~gaLi(m, a document sigl1ed by the Administrator or a rulcm~kil'lg

.\I,:til)!i ~lol1lct hc needed.;

'I'hl\~. I{cspoI1df:nt a,~serts tliat EP A's supplcmental documl::nts laillQ show "wl1cn or !iaw

thc- AdmiJli~lrl1t~\r personally flcted in muking tllc purportcd de!cg~tj()l)S ;nthe 'r)clegations

M.'lnU31,' [in tn:'IL l!lcrc isj no re[crcnce lo a Lransmittal or foffi1al rulcmaking action involving the

AunUllistrntor r()r ~ny of'lhc dclcgations inlhc manual,lillcluclingj this particular dclcg~tiOll,
II 7-6N A." RC~poI1c.lelll's Dr. at 18. ConccrIlmg EPA '!) $upplemcntal documcnta1ion, rOr1

J(lck~()n C'onl.'cdcs th~~l Craig Houks, tllC pcrson who signed EP A Ex. 6, then served as the

[)irl.'cl()r orl~PA 's rcclcral Fa(:ilitil'~ EnforC'cmcnt Office and that such office is subordinate to

I~I)A II~(ldqll:lrt~rs' Officc or(~llforcemenl and Compliance ASStlrancc.

I,'orl JRckS()11 acknowJ(:dgcs that EPA providcd an cxccrpt, consisting of1hrcc pngcs, [rolll

il collectil)!\ of documents kl1CW11 ~S the "Dcleg.llions MantlaJ," wllich ragas purporl to sh~)\V \11:\t

on Atl1.\llSt 4, 19<)4 thl..'rc was fI dclcgation Lo the RegiOJ1~ll AdmiI"lisLralo~.!i and Ihc As:;istaJ1(

AJminislr~\I()r f'or 1~lllorct'mc!lt and CompJiancc Assurance, idcntificd as dcJcgution H 7-6.1\, nod
pcltnining tl) the (:I~all Air A(:l. It .\ISO acknowlcdgcs 1l1at 1hc DclcgaLiol~s Manual, a1

Sllbp,:lrllI!,flipll I h, col1!ains a relerenc~ to thc Section I 13(u)( I) is!;uc by iI"lcluding Ih~ following:

".6~!lU.l1ri(~ ...[Ljo clctcrmincjointly with Lhe Atlorney General in Elccordancc wiu) thc CAA 1hc
CirCI.I]ll~ltlIICC~ UJ'lcJcr which a .:naltcr involving a largcr penalty or longcr period ofviolml()ll j!;

nppropri:ltc (nf udmini!'trativc penally action." I.,a.,;t, Fort Jaek,-;on notes thul the supplemcntm

d()<':\II1l~lltS UPA provided incJtldes the Ilermm1 Memor~lldum. It conccdcs that Mr. }-Il,;rm.qII
iotcl}ucd by that mcIl1orru1dunlto furthcr rcdclcgaic Ius autl)ority, illCltlding tile authority Lo iSSl1e

c<mlplainl:...

UoweV~li as lo ull ofthc$e ~upplen,el1!C\1 filings FOJ1.Jackso11 asscrts 1hat none

clr:mOllslrmc Y'.'hcn or how the 11,lnli'1i~.tr(1tor pcrsonally actcd in making 1h~ purpOl1cd

d~lcgation~ contained in the Dclcgatiolis Manual. I,ackillg, Respondent contcnds, is allY

rl'rcr~nc~ 10 ~ trmlsmiltal or formal rulcmaking action involving tile r\dminist
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"~Iprrorl'iat~nt.'s~ dctl.'f111ination" W~LS nlndc by the Rcgional Administrator for EP A 's Rcgion 4.4

Ultil11~\tely. l~espondcl}t contt:11us \hnt wherc the joint "appropriatl'ncss dctcnnini1timt" is

rel)llirc.'d, Ihe .:'Ihility 10 acL i£ rcscrvcd to thc Assistftm Administrator for EnJorccmcLlt and

(.'mlll)li~lnI.'C A~SllrallCC. anJ SU~.Il COl1curr~ncc must be providod in advance. T11US, it asscrts I 11.lt

thc con<:l.ll'rCI1CC, ill writing, rrO111 thc Assistant Administrator for Enft)rccment and Compli~II1CC,

1\"111~1 bc ohttLln",d ~'ri()r lI) procccding to cxcrcisc jurisdiction. fort Jackson notes tJlat it) thc

\:cbJllary 22. 19951nlloduclion La U1C Dclegalions Manual it states: "must obtain advancc

(,'onc;IIITL'nCC": cxccpl where spccified othcrwisc, the delegale~ I11llst obtain the writtcn agrel.'l'nC}lL
oCthc.: oth~r orticiLU(S) ntlmcd bclorc cxerci!\ing the authority." RespOlld~nL's Hr. at 19.

l"u( its p,lrL, EPA asscrts that the Admitustrator's Secticill 113(d)(1) Allthority was
prClp\.'rly ltC(~f!,aLeu ['I~ll it cont~nd~ Lhut cvidcllCC was ~'ro(,il.lced to show that llic Adminis1r.\tor

propcrly dclcgiltliu its mlthority tn dcternlinc the appropriateness. EP A Reply at I. 1'0 support

tl1i\L tllerl.: was fl propcr dclrgaLion UP A poinl,c; to it,q $upplcmcntal filing, which is ;1 copy o[

I)~l('l~ati()n 7-6-A. <iatcd Allg~15t 4, 1994. It rclatcs that this is IClken rronl ii~ I)c)cgations Mallual

.111(1 that, nL pilr,1gral)h Ib, il dOC\1111ents the dcl~ga!ion ofthc Administrator's concurrcllcc
:l~!lh()lily, 'l'1I~ clclegation flows irom thc Administrator to the Rcgional Ac.1millj,qlrtllors allU 10

1!1<.' As'ii~I.lIlt i\dministrmor f(IT EnrorccInc-nt and Compliance Assl.}rance «>F,CA AA). AI~o

incl\ldcu in Lltc: ~uppl~mcntal ::11ing wa~ copy ofllla Junc 6, 1994 rcdelegatioll for federHl

rnc:iliric1; ca!ieS Ji"()llllhc OUCI~ AA to tIle Director ofthc l;'cdcrall~aciJitic5 I~nforccmel1t Ollic:C,'
(l:J':r~O). l'hi!) is cvidc:nccd by the declaration oCElliott Gilbcrg,thc Associate Dircctor orl.'I;'I~().

Jd. ,112.

)"0:1",\ rurLhcr 1:~)lltL'nc.Is ulat Exhibit 6, a letter from tI1e Director orFF1~O to the
f)~r:lrtltlC:111 of Justicc ("Dol") concllrring with tho 1~('gion 4 dctcrmillation that thc 12 momh

limil(~li,m 0\1 !-il.'l.:king pcnaltics should be waived, supports iL~ p~)SiLjOI1. F.PA's Mr. Michael.T.
Wulker :\~sct1cd th:1l the Dirc(:tor of 1:I:EO was dclcgaled thc authority to cxpress CtgrecmCI\L to

thl' wmvl.'l" and lhat lhc letlcr rcf1ccL..; tIllS. TIIUS, EPA submits t}lat it is clear that thc

CC)/ICllrrC:l\CC al1t!1ority h;l~ \'lee 11 dclega\C!:u to tI1C Dircctor ofI;'f,"EO.

~~p A rccogluzcs 111at tl:1C l{cspo
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h,\~ LICffi(\Ilt;trlltCQ lhilt th(' appropriate delegation oct.'urred herc.5

I.~PA !;Ub..,t<.]llcntly inclLldcd, as tm attachment to its Reply lliicf, copies ofmcmorallda
from Ihl:'. AdI1Iilli~tr.11(lr ftppr()\ing ~r\d transmitting Dclcgation 7-6~A. While ErA agr~'cs \11:1t

sucll m~moranc.l~i arl' "a necessary parlOr crcating 1he dclcgatio11" il docs not b~licve thcy are

nl:ccs.~nry, a~ 011 eviJclltiary matler, to document thc exi~tencc of a dclcgaliorl. Jd. at 4. To

",llppOl11his i\$scrlion, it dc::clares lhl.\t Dclcgation 7-6./\ is 1he form ofthc dclegatu)n "which i~

rl.:ftdily (lvail:lhle lO I~Pi\ starr" Conseq\JcrJtly, l~PA reli(.'~ on that rom1 or delegation to show

tlI:lt fhc "~lpproprjal~n~!)~ dctclrnin~tion" was made. It adds thut anothcr AU relic..'u l)ll thm

l\o(:llm~l1ll() (:ol1clu(le that thc delcgalion was prope.r in 1llC cagc or ,hdie ',\' I..i/11otl.'Iinc &
(:o(lch~I,'()rk.~, !t/c" I)ockct No, CAA 042002-1508, i\pri123, 2003. }~PA l'ulltcnds thal tl1c fOrtl1

oftllC delegation I!; sur{i~il.:nt 1.0 meet its evidentiary burden and that r~quiril1g it to il1Cludc lhc

tll1(ll.'rlying tr~111~mitLall1\CI110ranctil. which in this ct\!;e iL httS submitted with Attacl1mcnt U,

~11Ol.lld not be UCffiLllll.il:d to document a d~legation because it has no significan1 evjdelltia~' ValtlC,

;.\bS~llt a s!>eciltc ract.based cnl.tllt?r\gc to the dclegation's cxistencc. Jd, at 5.

I~l)/\ also disp\lte.~ Rcspondcnt's a",..;erliol1 that IJclcgation7-6-A, at paragraph 3c,

rcq\ljr~~ !il\()wj1l1~ t11crt.' was OECi\ i\A COnC\llTenCe on Scction 113(d)(I) det~m1inatiol1s. I\S

llpplicd, (1c(:oruing to tl1c ]{espondcnl, Ihis would rcquire showiug Mr. Ilcffi1an's concurrl'J1ce, as

tl1l.' A~~istal1( Atlmirustrator for OEC A, In rcsponse, EP A (:lJntcnds that stich a reading ignores

ll\~ ul1i1nlbigl[()\,I.'Iltlllglmgc of 7-6~A whic.h, at parAgraph 1 b, delegates thc "appropria1cncss

d~lcrminuti()n" illltl1c>rity to OL~(' A AA ~md to tile I{cgional A{iministrator~. Although I,arograph

3e rl:llujt~S tha1 the ()ECA A/\ must COnC\lr 011 authority dclcgatcd undcr pmngruph 1 b, \hi!i

conc;lr\IClil)l1 19norcs th:ll p:iragrap1l4 allows CECA AA to rcdclegatc its authority to 1hc Division

I)irct~tor I~vcl, whit~h is what OCCl.1rred here by transferring the authority to thc FFr~o. As \11C

III:}~() i::; an oCficc within OECA, it is considercd a division wit11in it. All of this mcilns 1hul.

tll(OllCh f11<:::;;1:', dl'lcgntions, };'I;'EO has the authority to cxpres,'.; conCllrr~l1CC alld it diJ
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10 th~! noJ, nmOullls 10 ;l rcvicw ofthc merits of the determination, an inquiry which is forbiddl.'ll

\mu.::r J JODI7 Cn/IIlly.6

2. The CO1Jrt'N An~1Iy~is ortf.c Scction 113 issuc

'ille L:vi<.lclll:r I~PA il1itlally prest::lltcd'I to show that it hal1 validly dctcrminc(j that a wnivl.'J"

orthe 12, 111UJ\tll ]ilnit~llion 011 Its authority to inititlte an administrativc penalty action con~i.qt~ of

11'11.' IcSlijllQl'lY of Mr. Michacl.J. W!.ukcr, the Delcgations Manual, nnd Ex, 6, a lC1ler, dated

!)I,'l.:,cmbcr 2612000, from (;rulg 1~. I looks, thc Direclor OftJ1C Fedcral facilities l.~l1fOrCcmc11t

()flicu ('.l;l,'r\()") t() IJrll~e (Jclb~r, Chicfofthc f-i:nvirorullenlal EnforceJll<:Jlt Scc1ion oflhe U.S,

DCpitl'1nlt:l\t of Jlt",licc, 1~nvirulmlcn1al and Natural Res<.)urccs Division, Washington, D.C., ill

\vh;ch \ r()(~kS illfnml!; (seiber 1hm 1..1;1::0 h;J.s concurred with thc determination of UP A T{c.'giol1 IV

tllat a w;;liv.::r i~ oppropriat.c in thi~ case.

Mr. Wnlkcr i", a senior enrOfccment counsel for admiffifjlrativc litigatioJl in U1C Officc of'

Enf'orccmelll nt 1';1) A 1lcadqllarter~ .inct U1C PQrlies agrccd thC1t he is intimatcly fnmi liar with U'lC

en Il)r(;cmCII t p()licic~. Tr 162. Whcn shown EPA ex. 6, Walkcr identified it a..; n lettcr, ualed

O~C~lllt~er 29, 200() from Craig flooks, Director offcderaJ Facilities Enforccmc:nt Officc to

I3rucc (,cluer, Chiel'n.J' 1~l1vir(lnmcnlal E11forccment with Dol. lIe identiJl~d that thc lctlt.'f wa,~

wriU\.~11 ror lh~ oJcil.icnl in tllis litigation. Walker stated that tl1c EPA J:'edcrul Facililics

---, .-~=,

(IJ~')A mi~(:Ollstr\les I,)'()ll (;ounry. 'lnat dccision forbids (l court from rcvicwing 11Ie .

rvi.\'du/1/ of ~ joint dctr.mint\tilJll, hut it docs not bar ~ rcvicw to dctcrminc if lhe acts r~l.lllirrd for

(l joinL dctC1'Jl1ination aclually occurred. It is the latter circumstancc that fO11 Jackson is

comcsting herc. (~crlnil1ly th~: Court can dctCl111ine iftl\crc was in fact the required joint

clctc.:rmini\uon flllU this revi~\~ ifiCludcs the ahility to detefll1ine iran office subordinatc to lhl.:

I\dlllil\j",tr~tor wa!, in fat't dclc:gatet! the authority to make thc dctcrminC'1lion in placc of th~

Auminislr.II(\r.

7Thero was some roilil1g bctwcell the p~1rtics as to one or thcir !;lipulations. Stipul~tiol1115

providl.'1) th:,l "r(,.,jlll)~ccmbcr 29,2000, EPA I Jcudquanrrs concurre<.t 011 Lhc w.livcr of 111(.'

.c.t'tlllory pcnlllly cap and 12 Ill\)\1th tin\c limit contained in Scction 113(d)(I) of the Cleun Air

,'\\:1, -121J.S,C. § 7413(
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I~J)furccmcl1t Of1ice report:; to EPA's Assis1.allt Admini.'iirator for Enforccn1ent and (hut tIlC lctll.'r

f\:11":ClS th:lt Qfficc's ..\gro(.'m~nl with thc EPA Atlanta Regional Ofllcc that administrativc

I.'mor('i::l1lcm Slll)\IIJ occur inlhis instancc,

\),'alker (ilrthcr slcttt;d ulat tht: statute givcs COllcurrcncc authority within F.P A to tho

/\(lltltnistl'fllur 011l1 th...t the Adlllinistrotor d~lcgates lhc authorily to tllC assi81anl administrill0r for

l'l1fi)rccmem. TI13t pCrSOJ1, in IUfI1, d~lcgated it further --in this cas~ t() tho Officc of

I:nfor~cml,')\t allct co!lcurrclltly to thc rJirc:ctor or tllO };'cdcrEl1 Facilitics Or[ic~, Walker identifil"i.\
tl1a1 p~r.~()o as Mr, C:rtlig I looks. At the somc time it was dclegatcJ to thc Director ofOfficc of

R,",~1111jt()r~' 1~l1rOrcenl"'[)t who [USO ha~ Lhc allthoriLy lO seck CO11Currcncc. Walker asscrtcd th[lt

this is a rout!ll!.: procedure. ~tntl that some 300 such waivcr rcque~ts wcrc made il1 2001, Tr 191

Ilc al",;() c...;prl.'ssc{l that thc lell.er !'rom I )i1"Cctor of !,'ederal l;acilities En!orcclllcnt is the mulllod

I~P/\ uses t() cxprcs8 its eOl1currCl1cc undcr Section 113 of the CAA, Jd, IJov.-cvcr, lo the ('ouI1'~

illq,JiI"y :lX to \\ili.'tL:: it is provided tJlat a mel1l0 like Mr. I1Crma11'S in 1998 i~ dccmcd to h,1VC u

prlrlii.'ul,lr inlp:'1cll\nl'\ effect or how ()])c could glean such authoJilY from thc memo il1';I:I!: Walkl.:[

c(')uld ~)llly 5i\Y 11"I:.lt stIch CI mell10rAnd\11l1 i,'i scnt to all EPA rcgions. Tr, 225. Later hc A{lcI~u th:\t

1)0 thl)ught the dl'll'gt\tions manll~tl sots forlh tllat AssisLant Administrator hils thc ..\uthority to

iss~lc policies, ~Iirl:clivcs. ;lIld guid~nccs rcg:"lrding cnforcement, Tr 226 lIe nckno\\lcdgcd that

th~ Ac.I.ninistrl1lor d~lcgatc,'; ill writing hcr auL11ority to Mr Jlell11an for the cnforcemellt program,

'1'r1.27. 11IC probIcm with Mr, Walker's testimony is th.."\t the assertion that thc Auminislrul()1" hrt!;

Jl~lcg.1ted illl IlllLllorily to anotl1.cr l~P A of(icial is not 1he equivalcnt of producing thc dOCWllf:llt in
\..11iclJ 5ll('h dc1(';grltion wa,,; m::Ldo. llerc, 110 Wjtl1CSS for EPA ever tcstificd thut they h~d .,;(,'(.'n tll~

I\dl)lilli...lI'ilLorls doc\.lI)\cnt deJcg:.Lting tI1C Scctiol1 113 concurrCllce ~utllority, nor was tllcr~

tc~limmlY Lllat tIll.' deleg,aLiorl document in qucstion cxisted blli had bccn los1 or ut'stroyeu.

I)cr lh\! Court's Order at thc h"'~ri)lg, tlirl'cting UP A to supplcmcnt thc rccord to

(j(.'f\)ol1strntl~ (]1al tI\C appropri,atc dclcgatiol1s \..."ere made U11his C(1~e, EP A pruvidcd two

supplCIJlClltQI filillgS lor 1\1
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l whicll \\'erc I l11cluc.led [with thc] DcclaralioI1 ." i11 thc last item on the 3rd page of I\ttaehmcnt 2,"

As willi Mr, Wnlkcr's assertion U,at thc clelcgation had occurred, thc problem with Mr.

(JiJb~rg'iJ dL~cl(lraliol1lha[ (he /\dmilli!;trator delcgatcd the 113 concurrcncc authority 10 lh~

01.:<;1\ AA illso is lilat (/e,-l,rrillg that such tln action oc,curr~d uocs not ..,mount t<) proO;fof Ihe

Adll}imstra{or'H ::Iclioll,." Nor (Iocs Gilberg's pointing to 7u6- A ofl11c UcJe!:,,:ltions Mnn"lal
ill11Utlilt to prfJo[ Ih1:11 tllc Adrnillis(rator in fa{;t tlclegateu this al1thority. While Scctil.m 2 of 7 -6-1\

uJ' the ))r:lcg,.'ltiollS Mnn"lal relf.1cs, undcr the he~\dillg "jjJ",fHORITY," that it incll1d~s 'Crt ]l)
dc.~1~'rI11ill~ .ioilllly with lhc AttOtl1CY GenertU in accordance with the CAA thc circullls1ance,'5 \lI1dcr

\I,/hil,'h a mtlltcr iJ1Volvirlg a lar!~t:r pcntlily or longer period of violation i~ tippro~lri~te for

u~lmjni.,;lr.\1i v~ pcllulty ~\etion" and, under U1C llcading "TO Wr-IOM OJ..:J .EGi}Jlill,'\~tall\S tllc
dclc.'g:Jti(\ll js to "Rcgi~)11al Adlninislrntors and the As~jstant Administrator ror Enlt)l'ccment aoti

Conlpliallt.'c A:;surilllcc," it is 110rt .Jacksoll'S ljoint 111at the Dclcgutions Manual's a.'iscrtion i'i nol

lhG I,.'quivall.'J1cc of th~ ulldcrlying delegation dOCUIl1cnt tlpon which the Manuall111.15t reJy.

"Nl)t docs U1C Dcleg(\tions Manual itsclf a~scrt that it reprcscnts the dclcgation itself,
1{lllht'r, 011 It1' facl.~, the l)clegUl!u!1s Mnmlal only rcfer~ that all tlct ()[ dclcgatiol1 must occur. III

Ihe illtroJllcliol1 to 1hL' Dclc!,1ation$ Manunl it t1cknowledgcs that an unucrlying ()el ()[ dclcgation

it st.l1C~:

It is I~l) A ',q Policy that, in order [or other Agency ffiallngcment officials

tt) a\'.t 011 hl:half ofthc Administrator, lhc auU10rity [to dclegute] grantcd

by Col1grcss or tl\c l~xeculivc llranch must hI! delegate,! {~fflcjal~y.

Jlllrodul'1ioll 10 the Dclcg~lljons Mnmlal, I;'cbrtlary 22, 1995. (cmpha.';is added),

1 hus, tlic (;ourt c(1nclud~~ Ihat, depcnding on thc particular challenge to a dclcg(1lion. tl1l,)
Il\CrC pr()J~}c.\ion of Lhc Drlcg:ttio11.o; Manu::I1 dot.~ not cstablish that 311 act of del~gtltion in filct

ol~curr~(i.8

I~l)1\ tg .'iccond suppleme,j)tal filing was included as attachments to its Reply r~ri1o'f. One l)r

lhes~ sllprll.'m~lljal filings, ul'signaled a~ Attachment R, included Dclegtl1iol\ 'rrulsmitlal

IiThc (:Ullrll,clicvcs that EP A could rurc the prohlcm ()
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Mrl11orill\tl.1." Thj~ (iling conli-'.ins a critical memorandum, dated Al~gUSt 3, 1994, mId emil1ed
"(,lmific.ttiOII orl~'ljorccmcnt Dell.:gatiol1S ~ -DECISION MI~MOI{ANI)UM. 'l-l1i~

mclt10r.ll1thlffi ~1nl.\ .lltachmt;~n{s includcd with it, was iliSllCd by .Tollathan Z. Cal1non, A:O;.l;i~lm1t
AdI11itIi1o:tr~lt(lr 10 tho 1\clmillistra1or, and it proposed thallhrce enrorccmcilt deleg~lion.'i bl:

t:1:.tlillcu tl.) rcflt'Cl Ih,-,lr intc;onl. 1\s pertinent h~r~, this includcd a cla.ilication o[delcQ,rI!ion 7-6.

1\. whic:h, tl,c mcmo relntcs. WI:l.~ pr,~vi(Ju.\ly appl'()"ed by the Adfflinistrafol'. The memorandum

conclttd~s by .\$king lhe Admhistrator to tlpprove the attachcd dclcgations hy lht' aCT nf."igniJ7,i,!

fll(~ Illl!/11V/,,111(fl//JI.

Th<.' m('m()r.tl~l.llIm refl(~cts that th~ Admu1iS1ralor did 50 ~pprovc those uttnchcd

ut.'It,'I~l'llit)n~i .IS il COl1l:Ul'~ the l\dll1inistrator's signature. Carol M. r~rownt;:r. datcd A\.tgllst 4,
1 ()~4. Imp.lIrl::'lntly I tht..' August t'J., 1994 mcmorandwl1 reflet:ts tl1at carlier, Oil May 11, 1994. toe
l\ulllillistrntor hall i1pj1rt)v~d the del~g8tjon in iSSLIC hcrc, along with some other dclcgmiolls- 1'1lis

r~l"cr('l1l'~ to lho May 111h approy~1 i~ sig1ufical1t in two respect!;. First, the .Jllne 6, 1994 I Iermtm

M"lnOr::lIlUUI11, I\oting that hc l.lad be~n dclcgatcd thc Section 113 i.I\.ltl10rity, follo\Vctl thc

Aclmil1istrator's tlclegalion. Second, Mr. HCrfilan, by his June 6th Me.nor.lndum, rcdelcgated that

mllhorilY lO lhc f>jrector of FF'RO mId OI~E Division Director.1tc lcycl,

Thus, Ihc I\dlnillistr~ltor's act of d~\egating the Set:tioll 113 autholity in May 191)4 Wtt~

r]i1rificl.l by l1c:r A1.lf\lISl 3, 1994 DC1, lnc attached Tl1atcrials in the August 1994 cl11rifictl

.~., .-~~_._~~

"'I he Qlh~r 5upplemt.:n1.aJ filinb'" cle!iigIlBtcd as Atlc.\ch1l1cnt A, consisted ofEP A filing.,;; ill

!Irn~thl:r C1\A 1.',I"Cj In the lit/a/fer t?f Julie's J,imuufI'ine & (""oac1nv()rksj Inc., CAA~O4-2002-1508.

lllth.11 CL~~C UiC l{csp<.~nJl:llt ruiscd a sin1ilar challenge by allcging th~t it h.ld not bccn shown th~t

f.!P1\ 'sOircctor o[thc Air En!orrcmcnt J)ivisio11 in thc Office orr~Ilforccmcl1t nnd C()n1pljmlc~

I\ssUrltl1CC had bccn clelcgatccl such conCllrrcnce uulhority, 1\s in lhis Cilse, thc judgc in ,11!lie j.~,

l.imou.~'iIIC rO\t1IU th.lt I~PA pr.,)yjdcd documentation to sh~)w that thc ScctioJ1 113{d)(I) autl1ority

\1:,d h~Cll dclc~'.~'otl {O thc 01\ i~ion Dircctor I,eve! in thc Office of Rcgulatory En
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dulcgtlti()\1 contaillcu revised materials for insertion into the Delegations Mal1uaJ. Includcu

among IIJOSC revised 11wlerilus is Dclcgation 7.6~A, which rcplaced earlier delegatlollS Jor 7-6-1\,
uiltco May 11, J 99LI, witli. the rcvision.'; for 7-6~A, dated Aug\l1it 4, 1994. As plElinly rcnccl~d in

Ih~ rcvisec.l mnll:1'i:.us, the Adm I l1istratol', by hCl' signature, approved thc f:hangl::s rcflect<.'d in the

I'cvision~ to tl\1."' 1)~le!~ationH Manual for 7~6-A. 'lne authority scction for thcscr~visions includcs

1h~ I.Ihili1y to jointly dctcrm;ne with thc Attorney Gcneral the circumstfJl1ces tmdcl' which a mutlt:r

inv()lviJlg !11,\rgl.~r p~nal1y or longcr pt.'riod of violation is i:\pprOpri,ltc for i1dministr;llive pcMlly

!lctiot\. 'lntt..;, rl~ fl:(1l.'etcd in the sccond page of\hc memori.mclum a\ the paragraph with \hL'

IIc!i(ling "1~L~1~~,~MM~.Qill2N,"the Administralor's signaturc had 1hc cffcct ofd~lcgatinr, thi.c:

uut!\()Lity to tl]'.' ll.cgiol'~u Administrators al1cl thc As."istant Aun1inistrtltor fof 1~niorcCtl1Cm and

(;()I\1plitln('() AS$'-lrrlllcc. ,('\1i~ dcleg~lliol1 mcludcd 1he authority to futthcr rcdcJegatc such
uelcrm,ll1,llions to lhe Divisiml Dil'cctor l~vcl. l'he Administrator's delegation was II'CI1

imnltuii"llcly r~nl.~1;1ed i1'1 tbc I'c'visions to thc Dclegations Mllnu:.u. One or thc revisions impal.'tccI

by lht.' Admini.-;trator'~ signatul'C was 1he very joint d~tcrmina1ioll provision in issuc here,

'J'hc up~hot oCuli this is very plain. The Admi11i$trator's act ()fdclcgation in May 1991\:

(.'mpuw~l'cc.1llle Rl.'giollal Administrators and the Assistant Administralor rOt El1torcem<:m and

LOll1plitlllCC 1\~~\lr3n('c (ORCA AA) with tilC Section 1] 3 deten11ination authority. Mr. Ilerll1,ul,
I\~ I\s,sist:\m Ac.!milli~tJ.ntor for Enforcement and Compliancc ASSIII';ll1Ce, rcdclcgatcd tn::lt

UIllll(1rily, in ,'line 1994j to the l)ircctor of I;'FEO and OIU~ Division OireCU)Tutc Icvcl, I:'urth~r,
tllc Cl)\II\ al';fl.'t'S with r~p A tllllt, technically, as FFEO is pal-lOr OECA thcrc was 110 nccd j()r .,

further dc.:!cgntion tc.} \lInt divi~:ion.'() Accordingly, Ihe Court finds lhat [IPA hl1S eSlablishcd 111.11
IIIC Si;cl iOJ1 11.\ illlll1orny was pr()perly delegalcd in thi!; casc. (~onsequcntiy. Fort J(1ck~()n' s

MO1ioJlto OiSlIli...s i~ D[~NIL~l).

JJ. 1)0 111(' CA t\ [ll'II:\lly critcria of si.,.~ of busincss and economic inJpllC( apply to Fcuc.-al

AI~rlJ4.'il'!i?

1. Tl1c 1':llviroUffit'ntnl AI)p,~al~ lloaru's }'ort »'oiJII~'rilJl
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app\:!nl, .'cl.\llir<,s somc digcl~$si(m.12 lnc EAR upheld the AU's decision tllat, as a luaUcr of'lnw.

thl~ (')e:m Air Acr's Sl'ction 113(c) penalty assessment criteria of the economic bCl1efit of

IlOI\COIn]llil1llCe .1\1<.1 size ()1tllC business apply to federal facilitics, like I;'ort Wflinwright's Alaska
();\frisOll, ;111(.\ lliflY hc takcll into accotml i 11 udjtlsting thc civiJ penalty. 13 The Army h:ld

COnll:l1(!cd th~lt, wh~r~ fcdcrill lacilities arc involved, the CAA prccludcs COllsidcrotion of tllOS~

t\1,I'O p~l',Uty I fil~ria. ollIe i30ard Jlotcd th..ll its decision dealt with tl1is i~suc in the abstract and

tl1m lhe il11rli"(1tions of i l~ holding could not bc definitivcly statcd witho\.lt thc belll?lit of thc

sp(;cl/ic rclcts dcvL'lopc~1 durin1~ the cvidCl1ti!lry hearing. It stated that nothillg in its dccision

.';l1uul<l bc lu!c..:n to S\.lggcst th~\I.tl1c issucs raised I')y thc Army wcre unimportant, adding Ulal it

W~1S '~mindr\ll ofthc important Mtional sccurity aspects of Alaska (Jarrison's Jnission, i1l1d tllat

lit~1 uCl:isio)1 is bl.'ing written I after (')ur nation] only rccently concluded a war with Iral}." Ill, lit

6. EP 1\ "!l~rl'\:d fit oral arg\.II11'.:nt \flat the ALJ may propcrly col1sidcr thc IltlLi(,)llal sCCl1rity
mis::;iol1 or Aln~kl'\ G:1rrison in CQI'll}CctiO\l Wilh the 'Riz~ of the bu~incss' pCllnlty [actor ..,'" Id. tlt

J 6, lllncc,'c\. thl' ijo(lr~l ~nuors~:d lhat thc "ArJJ has the disercti(')n t~) detcnninc 'that no pcnnlty lis]

appr()priatc .., .'" Id. The Roald ~talcd that "[wlc cxpccL that on remand thc AU Vvill take tllesc

cQnNidcr[)lion~ il110 aCC()UUl ". [and that] considerations ornationm security may Jcgitim~llcly
Il)1'I11 p:.\rt o[ I'l tll.':t~m}hla(iun of a pr{)p~r penally .,. undcr the pcnalty fact()T~ of 'im~'If\ct or 1l1C

pcol11ly 01'1 lhc bu~il1ess' and' .)thcr fnclors as justice l1iay rcqlnre.'" Ill. it s{nt~ll that it was

"l'oO\\CL'Tl1c.d lh~11 i!;sUI)S lIwquely ~l1rcctil1g lhl.) natiollal security of the military dcparlments it} thc

prcscm C()Jltoxt he p',iV~l' prO~l'~r i1tlcnlion," 'd. at fint 3,

As in Ihis CclS~, 1"1 It/la,lllwrighl wa~ 110t assctling that it was cxcmpt nOl11 p~naltics [(,)f
violation." or SL."ctiOI1 1 13(a) o[the ChAo I Iowcver it was asserting tI'lat thc AI,J waS prcl'.lu{lc(\

fr{')11I l1!akilll~ llflY a~ijuslmt:nt In the penalty mtributahlc to considering lhe size of t11(; businl'ss or

thc ctoll(IJnic bcllclit of nollcompliancc. The Board also allowed that, (jmong ilic possiblG

~(~l'onrio~. it was p()3~iblc that tho AI,J, af
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~1i:cio\"'llI1 (i parlic\unr C,\5f;.~, to a5sigIt no wcightto thosc faclor~: "[TJhcrc is no record before [till.:
Bt):lful thnt W(\llid rcvcallhc weight, if any, that ll1e AU "1ight ~lssigl1 t() 'size ()f tho husincss' or
'e~()rnJmit bcnc11L or nonC'omplirlnCc' inl1us casc.\' Id. at 9 (eroph(lsi~ added). Th~ 13oart1 slated
tb,ll il W~lS hl1portaI1{ [or lilC A1.,] tt) "balancer] the. competing consideri.\1ions that may he rC(.1"irl.:(1
by ;:'ppl'1iI1~ l\11 of 1111.: statutory penalty factors sct ft)rth ill ...cction 113(c) ,..land that thi~
t;(lnRillcrnli()n illClllrC~ the fact(,r otl such other factors as justice may rcquirc .,,14 Id. 9~ 1O,

1'1lc J~()~\rd wicnt to somc paiI\S to distinguish the penalty proposcd by an EPA l{egion from
Iha~ pcn,uty rcLl..;omng an AI"T appli~~. Noting that the Anny's arguI11cl1ts regarding Section 11 R
o[thc (~1\A 10cu,')cd 011 the Re~:ioll'.r; proposcd penalty, t11C l3oard cmpha~izcd (hat "the ALlis
/l0' rel]ltirt'tI'o f{~J/ow "fgellcy penalty policies, and tlrerejore; thllse })ol;c;e.v do not litltir the
IIU 's t/i.V(~l:cti(~#, t~ (l.\.':e.fS (l fe/laIty that is ot/re"t';,\'e in aCCOft/an"" lVii/I the .~"attl/(JI:V f{Ictor.~,"
J,/. at 16 (l,"lj1pl1C1Sis Hd(.l~u), T 11 fact the lloard vigorously asscrtcuthat "thc role nccordcd ~()
pen::llty p(\li~i~~ arid glliual1cc unl11.'.f the applicablc regulations and thc prior decisions of this
nC)[1rl.\ r\,111 colm(()1' 10 Al~ska Gnrrison's argument that thosc policics and guidance limit tilC
applical,ility or1h~ pcn:.ll1y factors," Jd. at 59. Placing the penalty asscssmcnt proccss in "thc
pr()p~r l~ont~xt)'1 thb J3onrd stu1cd th,\t its dccisions "make clear that thc AI,.1 has significant
di!iC rctio,. to :1SRI.'~~ n pcna1ty '3ther than that calculated pursuant to a pnrticular penalty policy,"J:'
J,I. f\t61. (T~mplll1sis acldt'd). 'Vhilc i~ affirme(l that the AI"J must "contain u rf.'(,so/'l~d Ul7ul;'.\'i." or
tIle basi~ IlJr the pcnalty (1.I;,.,l~s~.men1" it staled ill at "the ALJ is fr('c to depart from thc PL'll:llty
pillicy" so loliA :'.II! tlll'rC is an ~lc.lcqu~tc explanation for th(' rationale, Underscoring lhii!
view, th~ Hoard Ii~n,ly slt\lCul.hat the AU's "penalty ~lsscssmcnt d~cisio" is ultinlatcly
c()J1~trl\ill(,cI (lftl)' hy thl~ statlrtofY pc"alty criteriil nnc.l by any stntu/(Ir)! cap limitinft; tllC si:lc
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'Jnc I~u;'r(,l dl.'scrib~d the ErA pcl1alty approachl6 as I'not thc only rational method of

con,.,ic1~ril1g a)1U api)lying tho st;:Jtutory pcnalty critcria,'j noting that while COl\1'ts havc \.Iscd

illlprmlcll\~.c; \vhich .'::tart with thc maxirllUll ~'e\)~tlt':l, or simply relying upon Lhl.: factors to

(IctcrmillL: to... p~l}alty, t]1C critical rlSpCCt is adherencc lo thc Sl~llut(!, which "only rL\t]~1ir~,c; th:lt ll1u

I1nc 01.' t\l)11Sist~l)t willI a con.'ii,Jcration ofcach orthc factors the C(IUI1 is obligated to cv!\luatl.',"
1£1. nl u,l. 'Inc l~oard obscrvcdthat it could 1101 "assume Ulut 1l1C AI,] [wl,}uldl apply Ccu\1(,)mic

nl.:l\l:lit ililU si"lc ofb\.\sincss a.~ groLmc!s for il1creasing an initial gravity~ba~ed penally as

rL'I.'OILIJ11(,.'Ildcu tly J\gc:ncy guidancc." 1111portanlly, 1he l3oard addcd: "[1 In any CVCl1t~ 111c 1\I~J is
not ri.'CI\!ircu 10 [oll<>w Agcncy guidance '" it also should be clear ." that AgellCY gllidancc c.loe~

11\}t lill1it th~ Al,J',t; flIu!\ority to ass~ss ~1 penalty that is othcrwise in accordance with 1he statutory

jtll;(ors," J(I. a( 6.1. 'I'he l)oarc, rcpcated lhif; principle thr(,)ughollt its decisi(m, noting: "(P]ri(Jr

ll(.'cisiClr)S pC Illi-" JI()~lrd "'like c/t!ar Ihat Agcncy penalty poJicic!i and guidance do not lill1it

clle ,\f,.Jt~ lli.'icrctjon t() ~.c;scss a p~nnlty thnt is utherwisc in ~!rl:()rdancc \vith (h~ .l;tatulo)-y

pcnalty rac,'(('rs.~' (cl"\lph~lSis addcd). 1(1. at 66.

2. Tilt' C(}urt',q l)l'((!l'mintttj'llIl ."('garding ~pplication of thc sizc oj' busineliN factor to fl'd(.'r~.1

.'~cn('i~s.

'In... ('()urtllas (,Ollsidered the arguments prcs...nted by Fclrt Jackson and col1eludcs that

)"\onl' (lftllC!11 (1,1<.1 a 11CW dimension or additional grol.\nds to thc mil1tla as considered by 13l\;'lrd in
ill) r'ori JfI(lfml'I'i,~~hl uccisiol"l. Thus, on thc basis of thc Uoarl,l's decision, the Court rcjcct~ r~l)[t

JUI.'kSOll'~ (Irg1ln1f:11ts th~\t thc :5i"!,e (If' thc busincss should not bc considered a.Oj a penalty fac!or

whurc n fcucrnl ngrl1cy i~ thc rcspondcnl. Indcpcndcnl o[th~ 13c)ard's dccision, the Court nol~s

Ih1;l( J;'()rt Jnt'lc!)ol' h.'ls 110t idcl1tiIied ~my new bagis to support its theol'Y that all ofthc CAA

pCllfllly crit~ria r,X'ccl,t the siz\~ of bl1sine~,q and economic impact should apply to fcdert~ll\gcI1Cics.

Ccl'1ainly Ih~re is no lcgisl.ltiv~ basis for its thec)ry of sclcctive penalty criteri
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1l1Jepcl1d~nl of its lcgl.'.1 argument thallhc size ofthc business factor was not imcndcd to

lIl)ply to fc~tcraJ filcilitics, Fort ,Jackson asserlS that, in any cvenl, the CU\.lft should ucpart [rOI1'l

tl1~ pell~\lly policy's npplicatior, in this instance. Noting lhat EPA ha.c; asscrled that the E1\1) will

l:lo::;,-,ly ~cnltjlli'/.e t.tl\ administrati\e law judge's deter1-nination t() depart frUll1 a pcI1;:11ty policy i111J

lilrike uown ~lIch a dl~p~1rlurl.: ulllcss C(,)mpclling feasons afe advanced for doing so, j~or~ Jilckson

cxpri:S~C:i cmll,'~rll fof stich an J~An rcview standurd, givcD that the penalty policy is sllpposcdly

"m<.'f\.' ~tli(lnn<.'l"," rind il sugge~ts that, in practice, tho EAO treats thc penulty policic~ wi1h n
"q\I:"I...i.f""J:.1,\ll~lt~)IY crrcct."lk Re:;pondcllt','; Rcply Hr. at 12.

Wilh (he backdrop of its CUl1t'.crn that thc pcnalty policies are being tre,tted by the ]~i\n ,\5

ll~ jncu') rules, fort Jnckson advances reasons why departure is appropriarc in this Ct.l~c. It arg\II.'.~

111:\L ~\rrliL:i11iM oflnc pclicy in this case will not rcBtllt ill achieving thc policy's s1alcd go:.)I.,; of

ui.'terrl'/1rC',' rair llllil..:qllitablc tr~utmcllt, and ~wift l'csolution of the malter, Regarding {'lJuitnb!c

tl'l.'almclll, j:orL Jackson Ii.,,;;c.rts that the $85,800 penalty EP A sccks is djsproportionutl.' ((I tIll'

pclJally 1h'l~ I:t non-fcllc.~ral agency would hrl-vc bccn assessed. As for tI1C goal ofpr()uucillg [\ ~wifL

rc.'sulllTion C)[ tllc cnviroJ1ll1cnulI problcm, it asserts that il already acted witI1 as much ~pc~d ns

p()~sjblc t~'I c()rrcct 1hc problcm.19 Furthcr, Fort Jackson maintains that the policy did not
aclcc]unt,,'ly COI\~iucr mitigatil1!; factorli., stIch as actions by rogue cmployec.'s, the discipline it

itllposc(l, or 1hG in1l)aet of the :;Jl.:nalty on its mission. rd. al13.

I~ort .fa(:ksCl\\ further cunlcllds 1huL ErA had to depart rrom its own policy bcCHu~c it wns

UI'IIlblc 10 il:l;cribi.' Q '~11t::l worth" for thu Rcspondent. "This caused EP A to substitute I~ort
.T~lcl\so!)'S b\.1dp,ct in pl:ICC of ii,s I1ct w()rth, ilic cOllsequcllcc of which allowcd l~PA t{') ta(~k on n
5()o/(J surl']I,c1rgl: to lts PI:I1i1lly proposal. Fort Jackson notcs 11lat it h,\.,., nO typical bu~ine.';!1 a.;scts

hc(.'au~1: it cnn't ,';1.:11 01' olh~,-wisc use its ~tS~cts to crcC.lte proccods. l{alher, it has to use thl'

nllolmel,ts it is ~~iv~n from hcodqullrtcrs, which arc ultimatt:ly crcatcd by Congrcssiol1111

al'lpropri~tj()I}..,.

Witillhe pcr.-:pcctiv4.' (If" lhc l~An
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C!\rolill~\." UIIUt.:[ the Policy, F:espondenl's budget placed it in 1hc $70 to $100 million range.

IIClwevl~r Ih~ Policy tl1so provides tlJ1.\t wherc thc size mthc vimator prodllccS It figurc that i~

gr\.'nt\.'r tll:'111 50% orth~ prcliminary dclerrcnce CimOl1nt, thel\ 1hc si'/~ is deemcd to be 50% ofthc

t()t~11 pJ'l;lilwl1ary d<.:tut'rC\1Ce amount. In thi!; casc, application of that provision reducI.'d thc

$10,000 c~\II<.:<.I for ul'ldcr the Pc)licy lo $57,200, Vol, II. Tr. 20. A~ applied, lhc CO1.1rt Ilnos thi:tl

tIlt: I>CIUllty nSSI.\S~1110nt applil'd for the factoI' (')f sizc under the Policy prodl.lt~cd a fnir ilgurc in Ihi~

j!lSlallCC.

l~orl .1ac;k.'1on de~ctibcs the Clcnn Air Act P~nalty Policy, and in partic1.lIar thc crcation 0 r

Appc{\(.lix In It) dr.:m '.'with asbcsto.l; NESJIAP violations, as a "bureaucratic pl:'gboard'l wltich

Jllak~s il }iossiblc [or the ,lgcru;y to rncchanically inscrt thosc pcgs to dcrivc its proposal, 'd. at
15. I )j~l:r~tioll wil11in t!)C pegboard is tightly cQntrollcd -only if a perl11ilt~d variablc -lPl'lics

m:.LY di~c:r~tion be penniUed. This wa-c; confirmed hy Russell's tcstimony that he could only

~on$idcr tho~c <1i.<iCrc..'lionary circumstances identified in 1hc policy. tJndcr this approach the

policy itsclf(:irc.um."crihcs what may bc considcrcd \.\I1dcr thc ''as ju~licc may requirl:" factor
/:ICC:LU~(.~ it decl)\S th,::It luctor R!; jnl~gral with tho other factors, Collsequ~ntly, I{cspondent
contel\d.-: Ih\1t, 1.1.q a !)raclicc.u matter, th~ policy opcratcs 10 elimillatc thc \'as jus1icc rcq1.lires"

fot'tor.

r.'\lrlhl.:r, J{C.~pol,u~nt asserts tllC PoliCY'$ constI'"inlR arc cffcctivcly at odds wilh 11n

ill~lividll~ujzc~t dl.)[ermin(lti~')n. I'-or exan1plc1 as EPA's Walker c~)ncl,;dcd, discrl;:tion 10 reduce tht:

r'~I1;1lty ft)r n rcspondent's co"pcratiycness tops Ollt at 30%. In fact, 10 go beyond n 20~/o
~tdj\l~1m<';1\t to tIle 1lo1icy's formulaic rcs\llt subjects the ca!;e development t~,-1m to scrutiny ill any

pGrfOrmnllCC ,lUdi1.2o Thus, tho~e ilppIying the policy hav&: u gr()flt disincentive to Slr1 y from the

]1l'.gboflrct'x r>rol'osnl.

] ~p A nrgl.les lha1 the G"encrl11 Penalty Policy and the A~bcstos Penalty Policy sho\Jld he

ll~I:J in c:llcluating Ihe pcnmt;r. EP A Bricf at page", 17 -25, Marc specifi~ally, l~P A C011tc..'n<15

th:lt jt llscd th~ (~Ic..'ar'll\ir Act Stationary Source Civil Penalty Policy ("Gcneral Penalty Policy")

,111c1 1he Asbc.'itos Pel1alty
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"f[llionnlc Crmllcwork" ror tl1C assessment o[the penalty pro~10SCU. l~Pi\ coI1Ce{!eR that the Court

is n()t rL'quir~d ll.) LIse fl pllrticular pcnalty policy, but IhaI it must "consiu~r' such rolicy.7!

Iil1h::: (;Ollr1's viC;.'w RCspo11dent !las not dernol1~tratrd that upplicatiOll ofthc Policy woulJ

bc il1nppropri:\tc in l]li~ cnsc. While l:ort Jac:kiion has asserted that levying any pcnrllty will not

{leI,,!, othC1'~ Ii'om cOll1nlitting FutuJ"e violations, the Court notcs that this claim is m(1de wi1]IO\lt

tlllY 5upporl. ]n f()t:I, II.'; tllC civil penalty is the only dcterrcllcc tool avai!ablc in this inst~f}l~C,
l{cspl,')nrlelll ts t1rguI11cnt pr~Scl1ts a re,\S{)11 for upholding lhc pcnalty l~P A ~l'cks in 1his instance,

AltllOU!?,h it 111:'IY h~ 1r\I~, :'IS R\;spondent asscrts, that the penalty may not ..icter ()tll~rs frum

cc,)JI1!llittitJ!1 vi()l::Itiol1s, it is lllle.list more likely that a larger pent111y will gcI thc altenLi{)\1 of

hji~her tills. C:t)llver~~ly, a dimini:;hcd or a minima! penalty is less likely lU W;.trrant thc altclltiOll

{)f tht\sc ill chflrgc.

~l~ to\')t I ,'nrL Jaek",ol1's argumel1t that a civililenalty scrvcs 110 purpose regarding thc t1.o~1
of pr()u!lcil\g a swi rL reRulutiotl of the e\1VirOllfilcntal problem) as it alrcndy acted will} tl~ In\.lch .

SpCf:\1 ,lS pog,l,iblc to corrccll])C problcm, missos thc mark. The vi(~lations at issue hcrc wcrc nol,o;elf-rcp(\rll:d, ftlthcr (hey ~nm~ to lighL becausc someolle l11(lde a\1 anonymous call to thc ~outh .

(:nruliI1:\ I)III~(~. While it i$ true Ihnt, after DHEC arrivcd:lt the Rcene, Furl Jackson rospoI1d~..1

quickly to. tlnl"! actcn c()opcra':ivcly with, that ~tntc authority, this cun b~ tlucl\uatoly aJdrcssc~i in

tile ill<liyidu:\] rcvicw of Ihtlt penalty factor. Consequently, tl1C Rcspondent's COOpl.'rlltio11 tll\d
~J)<::('d in dealin/4 with thc violL\1ioilS are not a sufficiCl1t bi.lsis to WillTilnt a wholesale dcparturc

frOJll till: pOlicy ill l11i~ instal\(:c.

j:ort .T()cksoll's contentiol1 th:'lt thc policy did not adequ:.tlely consiuer thc ~IIl('g('d

Ini1igntill1~ ntct()r~ tht\t thc violal.ionR liroSC by thc action of a rogue empl()yce alld thc discipline iL

imposrd on lhlJt cm~~loycc. is also U\1r~rsut1~ivc. lnc rank of l,ielltenant Col(1n~l Wtu! i..;
in~(ill~ifltclll with Lht: notion cf a "rogue employcc;'n tcrm which is typicl1lly ~ss()cjated wilh 11

,li::;grul1tlcd II,")w.l~vcl \v{)rkcr l:urthcr, while Lieulcnaln CI,)loncl Wall mlsscd an opport\mity [or

t\ Inorl.: import:1ntl)(')$ition as n conse{lllcl1ce or thcs
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or f'\\rl .l~I~kson! lher~ is little ~.y'idcncc inlhis rcc()rd to support that c],lim. As noted by l~P A
wi{l1l;s~ Ml;'lvinltI1ss~!1 who rc:!d from Respondent's prchcarillg cxchange '~Re!)pondclll dol'~ llot

intl.'l1d t() takc th~ positior~ tlmt ...paYll1cnt would have i.tn advcrse ert'cct on ItCspOl1UCllt's ahility
to p('rforu'l il~ m\~sion." Vol. [I. Tr. 32. ){ather, imposition ofthc penalty WO\lld mcan \hat SOIl1C
ui~crcliont~ry spellllingwould 11avc lc) bc lieferr~d but thjs rccord do~s not dcmol1~tratc tl'lat th~
r~»nllY would "imp::\ct thc mig,~iont' of Fort Jack~on. SUppOTlingthis concltlsion is Port
J.lek~ol\ 's CO\1I:c~sio}1 that a pcllalty asscssmetlt may 110t havc any e flcct in a giV~11 ycar bCC,111~C
'.1 i If InCrl: al'l.' l'\() Jiscl'l.'liol1.uy currcnt ycar f\mds available at the tirnc any pcnahy is d\lL' all(1

pi1ynt'\lr, PilYlllcnt will I~'erely he ucferrcd ll11ti1 there is all available approprialion."

l{l.'~pOllltl'l"Il'S Post~l rc.-Iring Reply l3r, at 27.

l~cg~,\ding Ihl' a!;~crtiorl tni.lt thc pcnalLy sought by EP A is disproportionatc t!> the penalty
[hut ;I non-fct1erlliilge\1cy would Il00YC bccn ,lsscsscd, the Court rulcd at thc hcaring that such
COllsidert\tiol1~ ar~ in'clcvlli1t to this pr()cccding iilllU that ruling is AI;l;ll{M RP here. Whilc th~

fulill['. is amrl\1C~\, some additirmal disct1~~ion is warranted,

I;'ort Jackson h~s main1runctt that the pcnalty sought by EP A here is "grossly inlla1c.Jcdn to
the pOUlt wl1erl:: i t ~ol\1;titlI1cs ~~ "111i~carriagc Or justicc," To support this n~~crtion it dcscribcs ilic
Cllse as ()I1C wncr(.' t11C Sl.\te of South Ct\rolina sought a modesL pt:nalty but, ~fter EP A took over
the Cf\~~, it snll~~ht (I pcnnlLY incrcascd hy ~I.:vcral magnitudes. ITowc.Jcycr, in thc view Oft11C Co\\rl,
thc gr~\lIllds t() ~1.1PT)ort this clainl arc dubious. 1~e5pondcnt arglles that EP A itself t\gre.cs tllm it
took ~)Vl'r t11i; ct'\1iC from So\.lth Carolilla bccausc Itcspondcnt refused "to pay a penalty to thc St(l\c

l'flscti UPOll [I:orl Jc.\ckgon's rc(usal to issue t\] waiver orsovcrcign ifllmunity lwhilc
Silllliitill'll:ollsly j1rgl.ling tI'Iat] 1:ovcrcign immunity is irrelevant." Id. at 27. };'ort Jackson also
con1~nd~ t!1:1t treating the sovl;:reign immunity issue a.-: an irrelevancy is disingcnuol15 :.md igllor s

il"l:\L it caused Ihe l~PA i'lctton :;0 bc tilcu. It notcs that prior to the refelTul 01lhc casc to ErA
; from ~('nlI1~(:, :;omctimc bclorc Octobcr 2000, EPA showed no iotcrcst in the casc.

14ort .J~leksol'l furlher asscrts th,lt, propcrly construed, thc Ci1.<:.e~ or II
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not 1'1(\)' ~) rullitiv~' pcn:.\lty to th~ state. Id. at 30:3 Prom Fort Jacks()n's perspectivc \\mulli'c~t

il1jll'it,icc" ~xjs1s f'rum the lact that it was not au1hori~cd to pay a pen~]ty to 1hc statc, resulting in

th~ n"tttcr bcirlg rl.'f~rrcd to EPA, It notcs that in b01h instances, thc 001 was illvolv~d, first hy

°l)illil1g lililt 1:!urt Jrick~on could !lot pay the state, und then by authori'/.ing thc f~P A nctiol1. Il also

ot)jt:<.~lS thl11lhc .c;nmc facts produced a vastly differ~llt penalty cillctllation in the stutc actiol\ [\~

l:omp.\fL'd tt) thi~ 12PA prt)cccding. It 1111.1kos no S~nsc to the R<.~spond~nt that there should b<.o illICII

fl disp;lrity l)clwct:n Ihc penalty proposcd by tl1c StCjle and the amount s~JbscC)lIcntly sought by

I~Pr\, I\cel,rdil1i~]Y, it ch:.illonges th~ notion that l,~PA'~ penalty formulation is supcrior lO thc

Sratc'l~ c;llcuJ.,til)II, j"\lrlhcr. hfld il bl.'cn ;tll()wed to pay thc pel1mty originally proros~d by the
Sttltt.', it W~)\Ii1J h.\vc bccll trcBtl:d fairly, ag i'u<.~h a pell1.\lty wOllld bc COnSi1'lcnl WiUl that imposc<.1

l..y t11c St.1lC on tIlL' r~sl (11' thc regulated comn)ul1ity,24 Jd. at 43.

1,'ort JjlcksOll .JI-"o urges u~c of the "other factors" clement because I~PA did not comparc it

willI similarly fii~lIatL'd clllilies Whilc aware orcascs stIch as In re Titan ijlhee{ C()rpnrtltiv",

2000 WI. ~3126606 (}~PA ]2/13/00), and lhe rejection in that case ffi1d otbers of the intr(1uu~lioll

o[pcJ)aIly nS~L;S.l;mcllts in olhcr ~l1rorccmcnl actions, For[ JnckS()11 bclicvcs thcrc i~ n criti<;;l]

dJ",lil1clion ill thi~ Cft~C bucatlsc: it wanted to introduce the original penally fls.c;essmem thnt ~t)lIth
(:nrl\lilla W/I$ ~cekillg wl)l,.'l1 it 'WI.J!; bringillg thc cnforc~ment in thi.I' C1.\se. 'l'h~ls, it ~ccks {() havl.'
C:Ollsiu\.'ri.'o tilt pcl1mly South Carl)lilla dcriv~u as compared to I~P A's pcnalty c~lclll3lion where

both p~l\i,lty Cillclllatiolls qrlSC from the samc lmdcrlying violations and tIle samc cu!;,'e mc.2~ lcl.

at :"\6~ 37. It ~ubrnit~ that whe'~e a state proposcs a penalty and then lhc fcdcral govcmmcllt Iflkc$

c(mlr(») orthc l11.1tter fr()ln that state, a penalty whicll is cxponcmially higher is incon.l;islcnt with

-~"-- ..

;11 n thi", Tl.'g.'lrd, Forl Jacks()11 rcfcrs to f:vidcIlCe tl1:]1 was not fldmiltl'd, 'I'his evidence
rlo'luted to it!) "\.'.xtra cffc)rt" to J'c[\~h an agrccment with thc glalt.'. and to PIlY an "adminislralivcj('c"

in lil.:lI ofillc b,lrr\:tl "fldministrativcpenalty," I{esp()ndcnt's proofthm this WtlS EPA's moliv1.\tiOI1
dcrivt.'~ JiOffi an()tl1er exhibit thc Courl would not tldmil, Res
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Cail"IIL'~S nnd cqllity. ic/. at 38. Whilc J.'ort J~CkSO1\ contcnds that the Court crrcd in 11Ot i.\dmiuing

Ihcsc :1liltl! CI)CorCI.'mL'ill cxhibi1s,2C1 ~\nd that it would have bccn proper to havc the specific p~llally

/;11'111')1111t~ propu::;cJ by Ih~ State Imrod\lccd into thc rccord, it asserts that they were proffered "for

the cxf')l'cSS purl'losc (11-showiT1j~ how hard the Rcspondcnt trIcd to r~ach a11 accommodiiuoll witll
Lll(; Statc: l.'ol1ccwing ...pilymcnt <.Jf t\ pcnally." Jd. al 39.J7 l"{athcr than bcing d~cmcd rcca!citr(111(,

1-'011 Ja~k!;OI1 c\.1ntl.'l1USlhaL it did ey~rything it could to correct thc violations, but wa~ precludcJ

rr()w pa'yil1g A punitive pcnalty2B to ~oulh Carolll1a bccause or the sovcrcign immunity pr()bl~II1!'J

111 ~l,m. ~S l~(.'sp()Ilc.1~nt :~c:cs it, by automatically rcfcrring nIl cases lc.) EPA wlJere sovcrcigll

i ml11lmI1y is rm~~d by 3 fcdcr:11 agcllcy, "blatant discrimination" rcsults bcc\tusc EP A 's p(.'n:.l1tie~

m-e 111\1(;11 hil~hcr th,m those imposcd by the ",tates, Thus all regulated comn1uniti~s, other thnn

J"cu\.'r,11 ag~J'cil,'s, CI1joy thl! !Jta1.cs' lesser penalties. Ill. at 45.

11owcvcr, 1{c.-:ipO]IUcnt. in footnote 31 c.lfiLS Rcply I3ricf, docs not claim tl1at EPA's

prl'l:;(.'(;uliol1 is vinc.liclive. Il conccdcs that 1~I'A has retaineujurisl1iction in nil such <'~AA c«~(:,
rcgrlrdlt'ss (1f \A,hc\hcr ther~ hu.; hccl'l a dclcgation to it stale htlt Rcspondcl1t docs tnkc isst\c with
l~J)A 's pcmtlly p()licy ruiO the m;Ulncr il wa~ apl,liccl. lnstend. I~espondclll chan1ctl'rizc!i its

COIIC4.:rll ~~ whClher tllurc was possible "ov~rzC:i:llous intl'tCst" on thc part of EP A. a concC:f11

SI~mJl1ill!l. 1[0111 1{CSpOI1d~IlL ','; vicw that EP A ncver provided a good explanation why it didn 't U~I.'

thc UPP()111Inity to rl.:ttm1 the c)se Lo SOllth Carolina ill Ml1Y 2000. Yet. Forl Jackson also asscrts

t111\[ ifu,e ('o\\rl ucnics its mol.ion 1.0 dismis!;, tlle Court should not delve into und rlo~.-", not ]11lVc,

,..t 111l! 1IIItllorit): to !OO~ hehinu, u1~joint determinaLiol1 mndc by l~PA and DoJ, ifit Is dccidcrllh,rt

y: SLlch dcten11ll1atlol1 IS c.l~CJ11ed ll) havr been propcrly made,
c.!'

t"; \{csp°l}ut:nl also bclicvcs that tne w~ivel' or sovcrcign immunity should bc consicicrcd in

"(JThc Gxhibits arc lislcd in footnote 24, next above,

~7rl)rt JaekS\)ll bclicvc:, that (ho~e exhibits do not run afoul or Itulc 408 of the Fcdcr'll
I{ulcs of l~vi,tl,'llc(,'- While it agrccs that cvidence rel~ting t() s~tll~menl which would be cxclud~d

':"1 Ull(,lcr Itlll~ 408 is not ~~dl11i.'\~iblc. j
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1IIe CUll1C:'tt of (llc "olhcr i'actorl) '-IS justice may rcquirc" and that the Court should consider

[{!.'SPOlldl'l!t's \villjn~llcssto pay [In administrative fcc in lieu ofpcnalty to SCOIIE('. Id. at 47,

'J'hLIS. it !ll'gt:S the ('()urt to coflsidc.'r thtlt, ns delemlinerl by the npJ, it had n() ch()ice but to '1,,;,..ert

thl.' sovcrcig,l) illlll1Llility claim, and thm it would have preferrcd to pay [l ~um to 1hc slllte whi~h
wou)tl b~ coJ1Histcnt with the pcllally othcr si11lilarly situated privatc cntitics would facc Ii-om

SIluth t'orolilla, bUII.II.,'tlOminaled us .ill "administrativc fcc,"

l"or its p_\rt lZPA notcs that IJPA Exhibit 12 is a memorandum from OoJ upholding r~PA 's

flulhori1Y It) i...s\.li.' SccLioI1113.:d)(I) pcnalty ordcrs against the Dc.partment ()fJ)Cr~n,5e, EPA
J!ril.:f at 13. 'lhc pC:llalty critelia tl1elTlselvcs arc ~el O\.ll ut ] J 3(e)(I), 42 U,S.C. § 7413(c)( 1).

1,:PA .\1,-;0 notes tl\at tillS col\struction is collsislcnt with SCCtiO111l8 ofthc Clean Air Act, 42

U.S.C.~ 'If! 18-JO

~.,_. ~,-_. _.~~--~

j(J'l11iLt ~L'L:lio\"J provide:,: § 7418- Control Ofpollutj()!l from Fcdcral fElcititics

(a} (jl,'llcrfll ~:~')mrli!lIlCC
I~acr I drpal'll11Cnl, agcllcy, and illstrl.1mcntality ofthc cxccutivc, legislative, LInd jlluicitolJ

brfl)}chl'S of Llll' Vcdl...rtll (;ovcmmcnt (I) havillg jurisdiction ()v~r allY propcrty or fncillty, Or (2)

CJlg"!:,,c~1 in any ill;livily resLllting, or which l1111Y result, in the discharge of air pollutaltls, all<.1 t::,ll'h

officcr, IIL~Cl1t, or cmpIl1)'cc thl~reof, sl1(111 bc subjcct to, and comply with, all Federill, Sllltc,

intl'fstntc, UI1d locn! )'C'quircffic'nts, administrative authority, and proce~.'i and sat1ctioll,~ rc,,;pccting

IIIC l~ofllrol [11\<1 8ba1Gr\lcnt of air pollution in tho samc manner I and to the SLllllC extcnt as any
IIClJlg<.)vi.'rIJI1lL::llll1l <:l\tity. The preceding scllt~nce shall apply (A) to any rcquircll1ent wh~lhcr

Sllbl\lrmlive Of pr()cedllr,ll (illcllJding ,my recordkecping or rcporting rr;:quiremcnt, ~IlY

rL:qllirl~ll1CI\t rcspccting ~'Irrmi1,s and any otllcr requirement whatsoever), (il) to any requirt'Il1l'Ill to
pay n 1el' or rl}[Ltgc imposed by any Stal~ or local sgency to defray tile costs of its air pollution

x'"gLlI:llory pr()gr,lm, (t"':) 10 thl;: cxercisc of allY l,'cdcral, State, Or lucal udministrntivc authority,
111ld (I» 10 all)! prOCC5S and S11,rlction, wucthcr cnforccd in Federal, Sta1e, or local CUllrl$, or in allY
llthl'r Vl:,nllcr. '( Ili~ subsccliorl sh:.lll tlpply nc)lwilhsl3nding any inlIllUl)ity of such (lgt'11Ci~s,

()njcl'r~



-

SEP-12-2003 FRI 01:48 PM EPA ADMIN LAW JUDGES JUD FAX NO. 202 565 0044 P. 22

1.;P A c!1;\ri\ttcrizl.:s this section asrcquiring fcdl:ra1 re.c;pondl?111s to bc trcatcd the same :IS n011-

reut;:rill rcspondl:l1t!;. It no1cs that Sllb.l;ecUOll (.1) providcs that 1his is th~ (;,\se Wilh rcspccl to

('ll/orcCi\1L:Jlt as it rl.'fcrs lo ".Ir.y process and sallctiol1." Jd. at 15, 42 U .S.<.:.§ 7418(a). I ~I) A (ll~()

QbsClvc.'5 1h,l! (he I~I.)~rOl1dC111 ~ijUl1ot Llrgc 1hat "1hc economic impact of the penalty 011U1C

bll~incs:;;" W;'I.,; tn:\l)plicabfc to it. i.tS it wantcd to discuss thc impact of.\ pcl1~llty on i1s opcra1ion,
l'11\IS, I ~I) A l'()l1t~lld.'l lll~t l~cspolldel1L has sc.lcctively opted in and out or the ~tatl.lt()ry factors,

dc~)cl1(ling (Jll wlll.'tilcr it is bcnelicit11 or dc1rimcntal to it. ld. at 1 G.

1)L'~piLC 111.: Il;'11glhy [lrgul'11cnts concerning this iS$\IC, its reso]ulioll renwins bril:r. It h:lS
l,~c;:n c<.lnc~l.lc~t tl1:lt }~PA has the authority to a(:t in placc Oft11C stn1c. I'rom that point on the only

upprlJpri.tte in(I\liry is wheLhcr, givcn that lhc viol.1tiol1s wcre udmitt<.'u. Lhe ErA penalty policy

wns nppr()priatcly nppJierl inlhis il1i!tancc. All matters concerning SoUlh Cnrolina',c; actions, ijll~1
the reslrjl'Lic)n~ it opcrntcd 1.111Uer, arc not material to this procccding.

H. Applil,!~ltio" of thc C AA PCll~tlty Policy and the Asbestos Pcn~.lty POlity to this cas!.',

St'ction ll.l(c)(I) ofthc CAA, 42 tJ,S.C,§7413(e)(1), providrs that in detcrmining 1hc

1I!1}()lml or ffil.()t'l1nILy Il1c following [Hctor~ arc t~) be taken into con.'iiuC;'ral ion: the si"/.c () r llie
bll~illCSH, Ihe t.'coI10mic ilnp(!(:t of1he pcnalty 011 thc busjn~ss, tJ1C vioJalor's full compJi,",ncc

Ilis1ory nnc1 D()od f1\ith CrrorLs to comply, t11C duration ofthc violation, pnymcnt by thc violator of
pl.~nnllics prt:viou..;]y a!i~esse<l for thc salllc violation, thc cconomic bcncllt of /1onc(Jmplinllco, tl1o
sl.'riollsn\.':;.,; or Ule viol:iuon, f.nU stIch othcr factors as justicc ml1Y rcquirc.

[~nch or Ihc~c crilcrill arc rcflcctcd in tho applicable pcnaJty policic.'i. 'The application ur

sI'I.e ha~ :urcady bcl'n discussl~d in ulis decision. In this case, EP A agrces that tl1c critcrion ofthi.'

ceo11omic imr~lct or thc pl.'nalty 011 the husil1cs~ i~ not applicablc here, and it uoc.c; not c~)ntcnu

lIuil the [\(.'S}'O11dcnt cconomical1y bCllcfitted [rom noncompliancc. Nor does I~PA ('.ontcnc.l that

thC'rI."; tl:lS b~l.'n ::In>, PCllQlli~!; prcvioltsly asscsscd for tl1c samc violalions. Apl1.rt rro11l1hc~~

slat1110ry cri1c.'rin, 1:1'1\ dift not increase th~ pellwty UpOI1 c~)nsi~ieratiOJl of t
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c. 1('OJ1 .J}\cl~.c;()n!s rcm-..ining chullcn~('s to the penalty computation

I,'art Jr1(:k.~OI1 (,':.\1ls into qucs1.ion the amount of asbcstos claimcd by EP A on1hc groullds t11ilt

tllcrl.~ '~'~l~ IJ(\ cviu~l1ec th;ll the Jnnstic w.\S friable, Icl. at 17. Furthcr, j t Ch.lllcllgc~ the :'\sSCI1ioI1

that III~ r;mire squ:\re foutage ofilic floor lilc had nsbcstos containing material. It also takes isstle

with 1.:[' A'~ assentol1 that becausc asbest()s~cOn1aimng material was comminglcd with non-

a~he,'il'o!) malcrinl, t h~ ,1mQUnt or asbcstos W~\..'1 incrcnsed. It conteJ1ds that the ~rgumcnt that

commil1gling iIlCrea.l)l~s thc fil110l1nt or asbestos invol vcd is rerutcd by AppCJ1dix Ill' s 1'tntL~mcnt

Ihat wh~rl: oumolililm occurs 1he anlount of a."bcstos ~un be determined by ronsllltiJlg othcr

SOllfce,H 0[111;)\ inrormat\I.')Tl, SUI:h itS the contract IcJr thc matelial's rcmovul ()r a facility's

l~I\lcpril1ts, On thi~ basis, Res:~ol1del1l argues that the propcr finding should bc that 25% of the

tilc: has ~I:'\l),c.~lns L'('j11tau1it1g m~.tcriaJ, which translates into 8.75 unit!', not thc 5,600 S4l1ilrC teet

1 iP i\ (l~~L'rts. I,'. .It IS,

III r<..'HpOllSC, r:P A first Jl0les that thc Rcspol1dcnt stipuJalcti 1118t thc (jl1J(lunt of aSbl.'5tl)S

r~mov~(t WitS "l~rToximately 5.,600 squ~u.e fL'ct of tile alld mastic.)! T11i~ translates \mdl'r the

Asbestos I'olicy il}\l) 35 units orRJ\CM. To the suggestion oflhc Res~)ondel1l tl1:1t bccausc nJtty

onc or the ~ix H"Il1plc.'1 ()ftllc SllSpcctcd ACM tile was positivc for a5be~l()s:l2 thc si'le ofthc

projL:cl 51JClU1d be C{)llsidcrecJ to b~ smaller) EP A rcsponds that, as thc I{cspundent ncvcr

sl.'gregall'd A(~M Ii-om 110n-ACM, thcrc was commingling and thc sizc is apprt~pTiatcly thc cntir~
5,000 ~'lt1,lrC re~l. COt11mil1glil1g, according lo Mr. Russc!l. melli1!) that 11)c ciltire .\mOUUL of
Illateri:ll ShO~lIJ be dccmcd comaminatcd, Ap.-\1"l from 1hc tile, ErA liotcs that asMr" RilJP st,1tcd

lh:l\ <.'~l~O.':cd l11i1slic presents an asbestos risk from rout traffic cont~cl anti as I;-arlcigh)s
t~slili10J1Y Wt1S undisp~lteJ tot\1 the mess hall was opcn althc limc oCtIle inspection, thcse fact~

prQSL'nt nn (\Lldilionm rCaSO]1 lc)t considcring the cntirc 5,600 !iquarc fcct. Last. EP J\ nOICS thnt if

CIne "'v'ere to US~ Ih~ fiamplc wllich indicatcd that 25 to 50% of1he lile had 3% l{.AC;M, 1111d 1'r1,111'1

11utt fl1r lhc Ii,lkc of argumeJ1t ~;onclt\dc that ()
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C()mplllil1!~ 1111.' I)c,'ll(llty, l~e1'pondcnt's l{cply nr. at 18. Thc idca Offill "authorizcd ul1:1\lthn\'i;l;ec]"

nclivity 1.IIlderstal\(I:'Ibly produces a double 1akc. IIer~, RespOl1del1I. whilc conceding 1l1at thc

hn1tnljoll (.'XCClltivc offic(.'l' QJld hi~ drill sergeants nuthori7ed the tile r\!mova1.. as~crtsthnt bcl'ausc

l'"ort Jat~k,":ol1'~ r\!qtlircmcots and guid;m(~c i'orbndc such actions, the pen:.llly ~huuld reflcct 111~lt

lh~ violL\tivc f1clivity \V~iS ill violation of the fort's ()WI1 policics and LiC11tcl1am ColOll~1 W:\II

Pil;(\ a prire for this trul'lsgressLon, as h~ was administrativ~ly disciplincd ruld hc la1cr (;l1l1cd his

Illilit:lry (;~lrL'l'r prcrnnturcly, Thi~ ~ituation. it submits, is diffcrcnL from a Jacility \\thich 11~,d Il~)

bun 011 ~,!~II ~'clivitics." As v/ith its \'el(ll~d "rogue cmploycc" argwncnt, the l:ourt rcjccts l.'orl

J,1ckson','; ;,lrguI\1CL1t,J4

f)i.<;tincl from its argumcnt thf!t silc ~h()l1ld not be considcrcd in asscssing civil p~r1altics

agaillst rcdcr~ll agGllcics, I.-ort ,Jackson takes iss~lc with the l1()tiOl1 that a l~lrger facility i~ ill :'i

betler position to comply with cnvironmcntal rcquircmcnts. Whilc it conccdcs tnnt InrgC'r

lac;ililie", mtlY havc mOfC cconomic rCSOllrces r(~r compliancc, such siz~ also brings with it tho

proulclll of conlrol oycr a largc l\umbcr of employees, Additionally, lll1likc traditional
hll~iI1I.\";SI.:$. l;'ort Jacksol\ sugg~sts that larger penalties arC l1o11ikcly 10 motivatc <:Ilallgcs wl1crc

the violulur i~ a l'cdertl I ngcnc~/, Tllis, it a.')~elis, i", becau~e age~1cy (~l1tcial~, with 11() worry ahout
pr()lil~ or oth~r ('coljomic I.:on~;idefations, C011 afford to shrug orr pell~IJlic.~ ilS fl liUlc mnre Ih;ln 011

~bglr;lct !11(lltcr, CQrlSI,.,;llllC'n11)', a largcf_pcnalty is unlikely to "mClke L'1 diftcrcl1cC 10 I.'(.'c,icrul
,~gl.:I1(;Y m:111:lgel'!' if tlleir hLlug,ct is dccrcmc,n1cd by twicc as much[.]" ](1, fit 21, ,!'hcrcforc,

pcnllllieg "'(\111)' hllrl[J the mis~;ion or the agency and rcdLll~c~ thc scrvices provided by tl1u

!lgCJ1CY'H ItlJI;SfOI\." 'l'hcrc[orc, it submits th~lt to bc erfective ,\ penalty would net'u l(~ ur/cl.:t :\n

nb~ellC;Y'~ 11Iis!;j(~II.ld. at 22.

'I hc (,~(lUft r~jccts U1esl: contentions ~S wcll. J r sii'e means I~~s ability to control mattcrg,

fin unllsu.\1 ~i:\'-:L.:r!iun for tl1c tJ .S, mili1t1ry 10 bc asscrting. it also mcans a concomitrultly grC:'llcr

~

:lJRcgardil1g I{cspondcnt's 1992 NOY al1d EPA's suggcs1ion that IIlis carlicr f)oticcll~d

no de
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respollsihiJity to ov('rse~ surh mnllers. In addition, as alluded to eur]ier, the argument thftt agl-'ncy

orllCI:1ls ~lm ~llrUk~ of[ pcnaJlies i~, at bottom, a reaSOll for adhering to U1C proposed penally) and

Ilot " b.\~i.-; rt)f rl'J\lcmg it. In :\ddition, as Fort Jackson has noted, Congrcss has act~d to thW,\11 :1

n\ISSioI1.nrr...ctulg pc;lltiI1y, by pl~ting a cap of$2 million whcrc thc milit,lry is illvolvcd,

T~L'SP(llldl'nt flll'lll~r n1aintains lh~l, bec;.1usc of l;ort Jackson's !ii"/.c, the cffrct of doubling the

p~ni.llty will not h,lve a Lletc:rrcm cCtect but "will only adversely affect so]dicrs in1raining "\11.1

othL'r i11110Cl'J11 mcmh<:.'rs ()fthc'l;ort Jilckson military community at I()rge." Id. IIowc\'cr, il\ tI\is

rl.'spcct it lUtlst bc l'Iotcd 1hut P,)tl'lltial cxposlirc 10 a~bcstos fibcrs in the mess hall, :.~~ OCCLlITL'U

l\l'rc, colild [I(.lvcrscly offcct Sf.: ldier~ in training as well as the n'lission of I:ort Jackson.3s

1~(.'gardil1r, tIle welting viol3liOll, Port .Tuck.~on asscrts that as SCDln~C perSOlll1C) 11\al.1(' 110
InC'nlioll ilhOtlt kCl":pi~1g thc 1l111lCrial wct WhCll they were at the SCCOC, alld givcn j,'011 Jackson's

CO()P~,.:\tjve nUit\}ol: with SCJ;'} Ir~C personncl, it would have c<.>mplied imnlodiately with this
r~qllirl.~n1cnt h~ldit bCCI\ inforrncd of the rcquircmcilt. It believe!; that the pl.:l1a]ty should takc this

jillO c(tn~id~r.lti()ll. Ill. at 19. 'Ine notiol\ oCblaming South Carolina b~tause it did not advise

I;ott .lilckson uhQut its duty to kccp thc ACM wet a1110U11ts to an inappropriate shi (ling or

tl!~ponsibjlity (1way rrO1\) thc "iolator and onto the regulator. In addition, Itcspondl-'llt reccivc<1

[(-lir <.~r~Jit for its cll()pl.'raliv~ f.Ltlitudc and spccd u1tsJ<iJJg the rccon1n\cndc:d steps oncc thc

yjulllliol1s were llisc()\'crcd by the Sli)t~ agl'nc,y,

As I~PA hils noted. thiJt tho Gcncral Penalty PoJicy caleul;.tles a ptnalLy h11wo stages. T11~

first .\It:lt~C dctc,rmincs thc "prcli1l1inary Llctcrrcncc amount~' which i1selrha~ two CtllllpOI1ClltS; thlJ

l',r:lvi1,Y .11\d lhl.J I!oollumic bl~n,~fit. lne .'\ccond stagc appJics U1C adjustmcnt r~cl()rs set i()110 il1 tl\c
(i<.'ncrnl Pcl1!llty PI)licy. l~PA I3ricfat 2-1. Thc gravity CO1\1pOllcnt "gc,ncrally 3ddrcsscs" thc sizc
l)f 1]\(: bllsillCSS, th~ dl.lfrltulll and the scriousncss of the violution~. Ill. at J 8, citing I~P A (;X,~ fit 8,
Il()wevL\r, I.,;PA adds Ihat grilvity itselris mcasurcd by exCimining the «ctu"l or po;;~ible 11:'1rI11, llic

impl)rt~
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1.'0I11pOJ11.'I1t, whi{:h together pr()dlIC~", the overall gravity penalty, lncn, the ecoJ1()mic hcn~{il is

raclor~'\I, pr(Jduc:ing the \lverall preliminary dcterrcncc amount.

In this inS1atlc~, J~P A dotctlnincd tbat ilie ReHpondcnt did not gain any l'COIlomic hencIit

hy it~ flli\ure tl') (,'0I\1ply with lne a~hcslos sLaI1dm.ds. Vol,II 'l'r. 5. 111e ~\djllslmcl1t factors of

\'v'illfillrl~ss or ncgligC'11CC, coopcmtlon, compliance history, tlnd ~llvjrol1Incn1al dmllttge wcrc \lll.'n

CO11Sidt'rcd. 'lnc Ucfit'l'al Poli.~y rr.:quircs consideration of the ability to P~lY llild whether other

rl,:n~llticH h~IVl) b~(!1") ruid ror tll~ S:lI1lC violations, finally, the (jt)nerul Policy col1sidcr..; the "olhl.'r
filCLofN ItHjl.l."lic~ may rcquire" elemcnt, EPA 13r, at 20.

A.') Ih:ltll()]icy Wfl~ applicd hcrc, I~PA notes thtit Mr.l~ipp, who Wt't~ qualified as all cxpcrt
rc;~,:lr<.ling ~~PA 's (\st)cstos pro:~ram, tcstil,cu about the hax'm to 1hosc cxp\)scd to ast)cst()S- lIe

I:xpmillcd tlml tho ~ppro(\cll oj' Asb~,~tos NESI lAI' was to millimil':c fihcr relcasc ancll'xposlirc 10

those fibers. 'in!s is ac,cO1nplishcd thrllugh work practice standards. Id. at 21.22- Whilc

m:tilllailling thnt till' A:;beslos Pl:nn!ly Policy is "closl'ly luilored to asscss appropri:lte pcl1ullil"';

for As\JC.!!ll)~ NESJ JAP violations. \.o;P 1\ also contend.\; that the policy afrord~ "E1111ply oPPOtll.lllity
to 11pply tli.-;crl,.!tioll." !c/, at 23, It asserts that there i~ discretion initially when L~PA cValU[lt~s lh~

~..:riou:\l1~s:; ortllc violffiiol1s (1111.1 later, tho overall penally proccss pCTll1its additiol1al discrelion.
'1'IIl'l\~besl()~ Pclillity Poli(;y (\lUY limits discretion in that "the CXi.ltl Si:1me violation .', reccivc~

111c S~lmc rCC()111111l~nu('d ponall.y ill e,\ch case.') ld, at 23. The work practicc~ chilrt inthc I'olicy

uin~tel1lit'les pCni1ILil.'$ based 011 the size of the projcct,

Accordingly, l~PA hellcves thl1t the Policy rcpres~l1ts "a rcasollcJ policy dctcrnunntiol1 .,.
as Lo lhc rl.~l~tivc scrio~lsn~~$ ro~ed by ccl1nin violatiol1-'1_" {,t, flt 24, 111 applyi11l~ its di~crl.:ti(m, thc

I\r,eI1{~Y' s poliey rl~nCCl$ "t! finc balancing" between collsistcnt pcnalLiC5 and thc ul'~irc 10

rcc()gl\j~1.: th", ill<.iividuru circlll11stanccs in cach case. Ill. ''hus, ErA argucs that th~ Ol.'lll.'rkt)

P~11:1Ily Policy IIl1ct lho i\gbcstos Pcntllty Policy work together Lo providc a rc.:ason«bJc [rMll'work
Ic)\" ilrrlying 1111: slatutory crilt:ri't to a paliicular ca~e and l
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wct violation and J()I" thc six E!d{iitionul days it was stipulatL~J the violation contillucd, the Policy

rroviu"",; (II" $10,000 [(If the 1irst day plus $1,000 pcr day lor thc six daYH it col1tinucd, With thc

illflalion ndjustmCI1t Ihis proLluce~{ thc $17,600 sought by EP A.

Willi fl .liuhtof:11 of $5/',200 tlnuer the Asbcstos Policy for thc fotlr Counts, thc (JL'ner~ll

Pcllalty Poliey i:; then ~1pplicd to n1ea,'iUre thc scriousn~.c;s ofthc violations, which incluctcs

a$~C3~I1lClll {If tllO possibility ror haml, A host of '~Ictors wcrc cited by [IP A to support its

l:()ll(~l1fi()n t11[1t III\.: sl'ri{'u~l1e~!i was significant, Thc Cxposl.lr~ to asbcstos, il1cluding the II1.1111.1a1

rc.:mo V1tJ prOL't:s,'! cmrloy~d, UIC c()I1til1ued u,r;e of thc nle~s hall during the rl.'110vatiul1 und th(" risk
(If t'uot 1r.j mc C,lll~ing ;;Isbcsto.li fibers to b~ rclca~cLl, thc opcralion or the hcatillg, vcl\lilati{)I1, al1{1

air C{)!lOi1iunit1g ("IIV AC") ~:Istem during thc renovation, and the [aclth:.~tthe l{csponueJlt (lid

Ilot IJl1VC ~hc ~nmrlll)g rc:;tllts when thc inspcctiot1 occurred. Additional ~erio1lsl1css WI'S rc11L'(;1L~d

hy thc storngc of tJI0 a~bestos bags in all unlined, unscaleu truck with 110 warning sign. cl)lIJ)IL~d
with lh(' TCSLim(I1lY lh1\l somc bngs in the truck were ripped and none oftl1e material il1 the b.tgs

arrc~reu 10 L.,c WCIlcu, r~IJ A \;ontcllds that thc scriousl1css of a violation can be ha,,;ed on th~
(1I1/C111 itll for lI~\rm, rt:jccting thc view that a pcnalty cal1 bc grcatly reduccd On the basis a findillg

ora Inck ofactll.t1 h:1m1, hi. c.t3J. ]t also notes th,ll it is 110lnCccssal'Y to !;11OW actual il1h:.ll,llion
(I r asbe.'i1()~ liol.'rs to show that noncompJial1ce poses a scriou", hazard. ThliS. EP A conclu(l~s that

Ih~ vio!;\liOI1S wl.'rc shown lo be scrious, given thc variou.'; potcntials for CxpOSl.lre to nSbCSl{)~

fiht:r~ unl! that, bL'C:.IU~C thc actual11arl1l may not rev~al itsclf for dccadcs later, hflrm illthe~l.'

C~)~,CS C.:l11 Ol1ly be mc.1st~rcd 1.1:\ potential or po~siblc.

Still I'lnnthl.'r col1siucr"tion ill nlL'a~uring t11C scriousncss is the "harnl to the reg\.lI!~tury

:-;(:l-Icll1(.'," As 111,,' NI~Sl lAP rcgulntion i~ about pr~v~nling asbestos emissions, lhc prc-ren\)VatioI1

~urv~)' il' n criticul rl'qllircmcllt. Fairleigh dcscribed thc survey as "basically th~ [ollnu::1tion or

[t!Jcl rcgltl"tj()11S." Id, at 35, q~loti11g 'l'l{. at 66-Ci7. So 100, thc noti11cation rcquiremcnt is criticnl
to the prl.'VCl1taliv~ nature oft'1C rcgul.llory schcmc, In tIn
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dj~trl:liOl1~lry spct1dillg (ll)" mttintcl1ancc "nd improvements. I~PA l{cply Hr. at 9. 'lhc Court

[]~~rcl.'s.

In rl.~Sr()n~e 10 I~CSpollclcnt's relcLted claim t11..t1 EPA 1rcats Ccucral agencies lillcqually by

virlllc l,fthl.": Crl.'l1cri.Il Policy's "50% rule," EPA m~\inlain~ 1htll the (rCI'lcral Policy docs nO1

rcqLli1'l: a lloublinc offinc~ wl1(:rc l'cucra[ agcncics arc conccffil.'d. Insle;:..(I, the r'oli<:y oper.lte.'i l()

limit (hl.~ :;i'(.e ()I' \'lolat('1r compl.1I1enl, not iI1cTr.-:'\Se it. [d. at 16. 'lllc Lourt agrccs with this

c()t1clusi(\1\. a~ wl.'ll.

r~l) 1\ al.'io takes issuc \\ ith T{e",ponl!cllt' ~ as~er1ion ll1a1 it is disa<.!v3n1agcdl as CUI\lpnrcd 10

pl'iVjll~ rC'~p()ll(jcm~, bccnusc tl~dcral ngencies h:.tve no "abilily 10 pay" argumems avail;jbI~ [0 it.

I t nOlc.-,~ \h.\t U1U AI\li~V~'11cicru~y Act (" 1\1)A "), 31 {J.S.C. § 1341, i!; ttv:.til.lble lllld allow!; "11

al~(.'I1('Y to d~r~r paynlellt of a pcnally until ftmds arc availablc. Furll1~r, Re~p()TJdenL 11..1S !1\)l

as~ert{~J UI1 ill,lbility 1~) p:JY in 1.hi.~ case. While UP A acknowledges thut n p~nalty may rcquirc thl.'

R(.',~r()ndr:m 10 juggle its funds in or(.lcr to p~y it, it observes t11a1 thc I\DI\ cn.'il1rC's thal nl()nl\)' j()r

thc ].'1<.'JJalty will be spent only whcn t1\crc arc fUIlds availabIe.38

l.,ast, lirA asserts that It did consj(lcr thc "other factors as justic~ m,IY rc(.lllirt:" clem~l1t, in
[lss~,'i~il1~ tho p('I\:llty. II l1ol.::s thm Mr. I{usscll tcstified thrlt he did considcrlhat factor !'I\11

del()rI1\in(!<.! tll!1l J'O rc<.!lICUl'1J1 was warranted, Acccpting for the sake of nr!:1,UmcIlt U1t\11hc iltlpat'l
oftnc p,,'nnlty 1>11 the [7orl Jackson should bc considcrcd undcr thc "othcr 1~1I.:tors" <."'I('ll1l.'l1t,

insl~:ld or tIlt.' "(,'coJ1omic imp~.cl" factor, EP A contends that thc bottom line is Uillt tho impt\ct

h~re is SPcC\llI\live »nu l111deJined in the record. Nor, i1 con1c.nds, is there anything that is

"l'xlmorl1in:1ry'\ bccallse Scction 113(d){ 1) waiver cases arc conlmonplacc, with some 300 s\lch
C,'He:> ljl(!d iI'l 2000 .\nd l'1ccausc it is not thc first timc an action has bccn filcd against il CeJeral

ag~lll;y which Iliul ri.\i~ed ~ov(!ruign il1loounity ill ord~r \0 b~tr ."tate enfarccmcnt. Similarly, thrrc
h:I\'(.'. bCCll othcr Cf1SCS ~cckiI1g pcl1f1ltics for violations occurring prior 10 thc Jl11y 1977 DOJ
mcmorru,dLm1 which concilldc<.i that EPA may apply Section 113 cnforcemcnl again",t fcJeri11

il}1.~l\CY fl;:)rO1)(I":III~,)?

_."-""~ .1~t~PA ad(lrcsscs scver.\l ofl~cspondcnt's arguillcnts in short order. Af; to ]~espOI1dellt's

col1lc:nlion,'i ff.'1:'
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Jntnc C:OUt.t's vic:w, \ljJon rcvicw of all of the cvidencc, thc Rcspondent hAS not pr~Hl.!nleJ

tmy ~vi~ICIlI;I,.' C)\, r(1C(OI' il1 miti:~atioI1 ilint would WUrr,ll1t additional con...iuerttl;OJ1 u11dcr thc "()1I1c..'r
1:1Cl()r~'~ cl(.'m~11t. SItch considcrt\liOll,.,. a.~ were valid wcrc adequi:ltely takcI1 into ucCOImL ill

':1)1\ IS I.'onsidi.'('ntioll Oflhc other pCIJ:llty critcriao,

!7jlla11y,I~rA rejects the I{l~spol1dem's claim that it haJ 5ufficient intcrI!al procedurc~ to
el1HUr~ tol)1plirll1CC bL'causc t9~ [,tCl.1; or1his C,'1SC and thl' admi!tcd violatiollN, pl'OVC otllcrwis~,

t':!'1\ bclicvcs thnt the po~jljorlS f{cspondcnt has taken, by focusing the h1amc on inuivicllmls,

illstl.'ad of fort Jilck.':on, ulld by complaining lhaL 1he Statc is to blame for the lcngth of time ilil:

Wl;:ltillg viol,\ti())1 continllcd. shows an attitllde of not ftll1y accepting its own responsibility for loc
violatiol)li.

lnc ('oul't agrc~s with UPA's analysis. 111 fact, Scott Nahrwold, thc Civili,ill lJ~puty

Uflrri~o11 CO'I\n\(l110er at l:oI1,lacks()J} w»s, in the Court's ~$timation. wa~ vaglle about the
11\e,I)::llr~s ){t'spondcnt took, c\'en ill thc wakc of this most rcccnt prublcm, Jlc sLntcd: "I'm guile

:-:ure wc pulled O\lt cxi.'iling policy and Iliad!: whatcvcr addition'iJ modific.ation~ WOllld haVl' b~1:11

I'I.'qllir4..'d at t!tat tilltc to preclu,jc any recurrence of any such ~lctivity. TJI,Il' ~ pretty mllcll !:iLClnd:\I\f

()J1I.~r~llilig J')ro~~du(e us fi\1' as nny tinic we discover thaI soldiers havc figured O\,lt a way to

inl1dvcl1cnlly cirC\\JnvCI1t exis[ing policy," Vol!J, It. 125-126. 'l'hc lact thllt Commander
Nnhr\\'oltl (;olllc.l ()l1Iy spcak 01 th~ probLlbJe actions tL\ken, by his rcfcrcnce to what mu~t 11,Ive

Ilappl:l1L:U II.'; pilrl or slanuard pructice, instead of what actually oceurr~d hcrc is L~lling. as is the

Rl'$POI1(\l.'llt's insistcllCC that its cxisting policy is cffcctivc and thnt thc problcm here nro~e out of
II1C1d\'I.'l'tcnt" cirC\lfl1Velltiol1 of that policy, 'I'he penalty as proposed under the appJicablc pcl\alty

policil'H h:l~ proUllccd on appr')11riatc pcnalty illthjs instance, Accordingly, the Court affirms the

proposed pl.'nulty. ('on~i.';tent with nil)' applic~tblc legal restrictions which may pcrtt\into
pt\YIllc.'11t ol'tl1"" civil p~nalty, 1hc (~O\JrL finds tJ1at the $85~ROO penalty proposed by EPA is
tlppr()printc. botl\ undcr thc applicable policies and also under tJ1C statutory criteria a~ well a~ 111~

dirt;t,tiol1 provitll.'aJ by thc 1J0ard ill its Fort ,Wainwright dccision,

O]~DF.R

A civil pCllalty in thc f]
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1\ trDI1S111itLalll~ttcr idontifying the subject casc and t11e EP A uockcL numbcr, plus till.)

r~c:,;],)ol\'lcnL's 1]:Wll~ lUlc.1 addrcss must nc::compallY the check. Failure of the I{csponc.lt'llt to P:1Y

Lhe pel\;;Illy \..'iLJliu lJJe prescribed statliLory time frame arter entl"y ofthc finn! orde,r rutty result in

Ihc QS,';CS51l1l.'n( ()rint~rest on tllC civil penalty.

PllrSlI(\IIL to 40 C.I'"oR. ~ 22.27(c), thiii I\1iLi~l Decision shall bccomc a jin,ll ')rtl~r 45

((()fty-Ove) I.luy~ ~ll\\:!T its liervicc \lpOn the parties and without [Llrther procccdings unlcss (1) a
pnrly roo,"!.'s 10 r~.{)p~lllhe hcaring within 20 (twcnty) day!' afLer servicc OftJ1L' IIULial De<:ision,
pllfSUaJlt to 40 C.I~ol{. § 22.28(.3); 2. nn appeal to the RAn is takcn fronl it by a p:.\rty Lo (his

dccjsiol\, r\lr~U!lllt to 40 C.I:.I~.. § 22.30((i)) wilhin 30 (thiliy) days aftcr the Initial Decision is
scrvcd lljJ01\ th~ p:1/'lics; or (3) thc EAB clccts, upon its own initiativc, undcr 40 C,l~.R. §

22.30(b), to rcvicw thc Jnltinl Decision.

So ()rtlct'ct).

--.f1L~~ lL~2l~16~~ :::::-
William ll. Moran
United Stat<::~ Administrative l.aw JllogC

l)all'u: ScplL'lllbrr 12,2003
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In tllc Muttcr of il,5', 11,(12Y Tr'ainiT/g Centr:r a'7d j"orl JacksOII, RespOIldcnt

f)ockct No. CAA 0.1.2001-1502

(;RRTfl;ICATE 011 SERY!£fi

I ccrti Iy thnl a lrtle coJ)Y of I.liti~11)ecision, dalcd ScpLembcr 12j 2003, was s(.'nl this day
in tllc foll{)wing manner to thl~ flddrcss~~s listcd below:

OI'igi/13111y l~cgulM Mnil to:

PI11ricia J3ullol.~k
Itegioll{llllcnring Clcrk
U,S. ErA'
A1J~nt;"\ }7el.ll.'ffll Cclltcr
61 l~orsytlJ Strl.'ct, SW

Atl;lnti\, CIA 30303-8960

Copy l'JY 1{C'!JuJ3r Maillo:

1):\\'11.1 \\'. Ramo, f~rigauicr G(:l1cral

fnstilllntion CI.)mm:lndcr

{JSATAC (~ Port Jacksol\t A TZJ.C(j

9475 Kcrshaw Rou(1
IIOfl }(\cksol1, SC 29207.5600

ScnL by Fuc.'similc ~\l1d Rcgll!a:~ Mail to:

Attomcy for CumplainM1:

Pall1 Scll\V!1rIZ, Esq.
Assi~t:lnt r~egional Counscl
lJ.S. l1rjA
A tlao(a FClleral Cclltl.'r
()1 ];ol'~ylh Rlrl'ct, SW

Atlnma, (jl\. 30303.8960

A tt(\mcy for l~cspOl1dent:

I«)bcrt 1', GD)t, Esq.
I\1ajor Mi<.~hQcl C. !3obrick ~USATAC & 1,'rn1 J:'!CkSOll ,- .-J \

94"15 Kcrshnw I<ocld C-fu/;. J:-.;, .'O./l,. 'L."~'_J ' '\;

170ft Jack,.,on, SC 29207 ~-~." , -.,._~
Nelid:\ Torrcs

I
J..cg:'!1 Staff Assistallt .\
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